THE 


AMERICAN LAW REVIEW. 


MARCH-APRIL, 1890. 


AMERICAN LAW CONCERNING EMPLOYER’S LIA- 
BILITY. 


Introduction. 


The conflict of judicial decisions in this country and the di- 
versity of opinion among the members of the Supreme Court of 
the United States upon some points connected with the general 
subject of the liability of employers has seemed to me to require 
a careful and searching examination of the state of our law con- 
cerning it. In this work we need not a microscope, but a field 
glass and a commanding height. 

To a comprehensive and adequate view of the liability of em- 
ployers to one servant for the negligence of another servant in 
the same common employment, it seems to be material to 
recall at the outset the law relating to the master’s liability to 
the public at large, that is, to persons not in his employment, 
for the faults of his servants. An inconsiderate impression has 
more or less obtained and exists that the same legal principles as 
to the master’s liability ought to apply to cases of injuries by a 
servant to a co-servant, and to cases of injuries by a servant to 
strangers or to the public. Due reflection, however, will show 
that the two relations are entirely different in their nature, and 
therefore that they require the application of different legal prin- 
ciples. The rules of law as to the employer’s liability to one 
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servant for the default of a co-servant not only are, but in my 
judgment they ought to be and to remain, different from those 
relating to the master’s liability to persons not in his employ- 
ment, for the acts of his servants. It is,as I think, a mistake to 
suppose that the existing law as to fellow-servants is an ‘* excep- 
tion’’ to the general rules of law as to the master’s liability. 
It has been, without proper consideration, sometimes thus char- 
acterized and criticised. But it is not an exception; it is itself 
a general rule applicable to a different relation. I have satisfied 
' myself that the general doctrine of our jurisprudence making, as 
to the extent of the master’s liability, a difference between the 
public and co-servants, is sound. At all events it seems to me 
that any attempt, oblique or avowed, expressed or silent, to 
change the ‘‘ well settled doctrine’’ as to the master’s liability 
in fellow-servant cases by judicial legislation, whether based 
upon the notion that the law on this subject as it stands is not 
just, or upon the notion that it is within the rightful judicial 
competence of the courts to change it, has no solid ground upon 
which to rest. 

I. Concerning the Master’s Liability to Strangers or the 
Public. — By our law the master is liable to persons not in his 
service, not only for his own wrongful acts and omissions, but 
for the wrongful acts and omissions of his servants in the course 
and scope of their employment as such, even although the par- 
ticular acts or omissions were unauthorized or even forbidden by 
him, and resulted in damage and loss to him, irrespective of the 
claims of the person injured.! 

So far as this rule imposes on the master an imputed liability, 
i.e., a liability beyond his authorized acts and defaults, namely, 
a liability for faults and omissions of his servants which he did 
not approve, authorize or direct, but even forbade, it is one of 
manifest severity, not based on natural justice and is justified 
and justifiable only on grounds of public utility or of social duty. 
This doctrine is itself an exception to the rule of natural justice 
which makes a person liable only for what he does or authorizes. 
It rests on no statute. It is said that it cannot be shown to be 


1 Singer Mfg. Co. v. Rahn, 132 U.S. 518, 523, and cases cited by Gray, J. 
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much over 200 years old in the English law. It is broader in its 
scope and greater in its severity than the law of continental 
Europe. * 

As to wrongful acts which the master did not authorize the 
rule does not rest, as Mr. Pottock (Essays Jyrisp., p. 117) 
points out, on the idea of agency. Qui fucit per alium facit per 
se. For if done in the scope and course of the servant’s em- 
ployment, the master is liable even though he forbade the 
particular act. 

Respondeat Superior,’’ expresses, says (Essays 
Jurisp., p. 118) a legal result, not its rationale. It assumes that 
the master is responsible and merely expresses such responsi- 
bility.? 

The grounds and reason of the rule of the master’s liability to 
the public bear directly on the question under discussion, and 
therefore I refer to them. They are these: — 

The master’s business is as respects the public conducted for 
his own advantage and convenience, the public have no concern 
in it, are not consulted about it, have no control over it or its 
methods, and if that business is a lawful one, as, for example, a 
railway built and operated under legislative authority, the master 
while he is not bound to guarantee the public against accidents or 
damage, is bound to take reasonable care either by himself or 
those servants who represent him to prevent accidents and dam- 
age, and he is liable for his servants’ negligence, not simply be- 
cause they are his agents or servants, but because as respects the 
public he is bound to conduct his business or undertaking with 
due caution not to injure others. The intelligible ground of the 
master’s liability to the public is this: that the master having 
for his convenience, pleasure or profit exposed the public to risk 
of damages, if damage happens by his fault or that of his serv- 
ants, the master must make it good.’ 


1 The hardship of general rule has 
been often felt. ‘‘We never apply 
this rule (respondeat superior) without 
a sense of its hardships on the mas- 
ter.” Shea v. Reems, 36 La. An. 966- 
969. SHarswoop, C. J., says: 
visit a man with heavy damages for the 


negligence of a servant when he is 
able to show that he exercised all 
possible care and precaution in the 
selection of him, is apt to strike the 
common mind as unjust.’? Haysv. 
Millar, 77 Pa. St. 238. 

° The foregoing is in substance 
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This exceptional burden on the employer is imposed by the 
policy of the law to protect the public, who, as I have just said, 
have no concern in the master’s business, who do n@& consent to 
its being carried on, who do not control its modes or methods, 
who reap no profit from it, who have no means of self-protection, 
but who are nevertheless exposed to risk of damage by it; and 
whether it is conducted by the master himself or by his servants 
is to the public of no consequence whatever. 

If I am injured while traveling on the street by the falling of 
a wire charged with electricity or by the fall of a rotten telegraph 
pole, will it be said that the case is the same as if I had been 
employed with others to work with such wires or poles and had 
been injured in the ordinary course of such employment by those 
under or with whom I was voluntarily serving? The cases are 
radically different. The same difference exists between the case 
of passengers and servants. The servant with full knowledge of 
its character and risks enters the service of his own free will for 
his own advantage, in a matter which, as respects the perform- 
ance of the service, becomes his as well as the employers. It 
would not be just, I submit, to extend to the case of ordinary 
injuries by one servant to another the abnormally severe com- 
mon-law liability of the master for injuries by his servants to 
persons not in his employment. 

This brings us — 

Il. To the employer’s liability in respect to what is usually 
called the common employment’ or fellow-servant cases.’’ — 
I will not weary the reader with any profitless learning on this 
subject, but shall refer to it only so far as is essential to see with 
clearness the final shape it long since assumed in the English and 
American jurisprudence. So much misconception prevails that 


Chief Justice SHaw’s ground of this ject. Accordingly the Supreme Court 


doctrine as stated in Farwell’s case, 
noticed infra; see also on this point 
Pollock on Torts, p.67. ‘ This (Chief- 
Justice SHaw’s) is a more lucid state- 
ment than I have been able to find in 
any English book.’? Pollock, Essays 
on Jurisp., p. 127. This is a thought- 
ful and useful contribution to the sub- 


per GRIER, J. (R. R. Co. v. Derby, 14 
How. 468, 485), says: ‘* The master’s 
liability,” i.e., tothe public “ is wholly 
irrespective of any contract, express 
or implied, or any other relation be- 
tween the injured party and the mas- 
ter.’ 
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it is necessary to take an observation, to see where we are, and 
to this end it is needful briefly to trace the definite settlement 
of our Jaw on this subject and the grounds on which it rests. 

In Priestly v. Fowler, 3 M. & W., 1837, p. 5, sometimes re- 
ferred to as the earliest case on the point, it is said: ‘It 
is admitted that there is no precedent for the present action by a 
servant against the master. Action was by servant against master 
for not using due care to provide safe and suitable van, by the 
breaking down of which the plaintiff was injured. Motion in 
arrest and judgment arrested.’’ But as this is not strictly ‘‘a 
fellow-servant case at all,’’ I pass it without comment. 

Soutrn Carona Case: Murray v. S. C. R. R. Co., 1 MeMul- 
lan, 385, 1841: 

The plaintiff was a fireman, and was injured by the alleged 
carelessness of the engineer of the same train, whose general 
fitness was not questioned (he was, in fact, selected by the plaint- 
iff as the one under whom he wished to serve) in not stopping the 
engine (a horse being upon the track) as soon as he was 
cautioned; it being contended by the plaintiff that if this had 
been done the engine could have been stopped before it reached 
the horse. The engineer, in the exercise of his judgment, 
thought that the only way to avoid the injury, as the horse was 
approaching the road obliquely in the direction the engine was 
going, was to let on the steam and to outrun the horse, and 
thereby avoid it. The engine struck the horse and caused the in- 
jury to the plaintiff. He sued the company. The jury found a 
verdict for the plaintiff for $1,500. The Court of Errors, as- 
suming that the engineer was, as the verdict had found, negli- 
gent, nevertheless held that the company was not liable — six 
judges uniting, three dissenting. 

THe GrounD of the Court's judgment was, 

That several persons were employed by their joint efforts to 
effect a single object —the running of the train, that there is a 
difference between the company’s liability to passengers and to 
servants ; that the plaintiff knew that he was to WoRK IN CONCERT 
WITH OTHERS and under the control of the engineer; that ** he 
assumed the usual and ordinary risks of his employment’’ (the 
dissenting judges admitted this, p. 403). And the exact point 
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in dispute was whether ‘ it is incident to the contract of service 
that the company should guarantee the plaintiff against the 
negligence of company’s co-servants?’’ (See p. 400.) It was 
held that it was not. ‘‘It is admitted that no case like the present 
has been found ’’ (p. 398). This is really the first fellow-servant 
case ’’ or ‘* common employment case,’’ so-called, to be found in 
the English or American reports. But this only proves, as it 
seems to me, that not until 1841 had it been sought to make 
the master liable to one servant for the neglect or fault of a 
co-servant in the same service or employment. Will the courts 
now adjudge that ‘‘it7s incident to the contract of service 
in 1890, that the company guarantees one servant against the 
negligence of the company’s co-servants?’’ 

Farwe.v’s Case. — Farwell v. Boston and Worcester R. R., 4 
Met. 49, 1842, may be said to be the basis of the existing com- 
mon law of England and America on the subject. 

An engineer was injured by the negligence of the switchman 
who left the switch open so that the engine run off the track and 
injured the plaintiff. The switchman was a careful and trust- 
worthy servant. The engineer (Farwell) sued the company : 
Hep that he could not recover. No actual negligence was 
alleged against the company. The basis of the claim was a sup- 
posed implied contract by the master to pay one servant for the 
damages caused to him by the negligence of another servant. 
It was held by the court that there was no such implied contract 
(Jb., p. 56). On the contrary, Chief-Justice Suaw, speaking 
for the Court (Jb., p. 60), said: **The implied contract of the 
master does not extend to indemnify the servant against the neg- 
ligence of any one but himself ; he is not liable in tort, as for the 
negligence of his servant, because the person suffering does not 
stand towards him in the relation of a stranger, but of one whose 
rights are regulated by contract, expressed or implied.”’ 

This is right in substance, but a modern jurist would probably 
prefer to say that the relation was one wherein the duties and 
liabilities of the parties were fixed by the law. 

The plaintiff's counsel urged in Farwell’s case that although 
this conclusion might be correct if the servants (engineer and 
switchmen) were employed in the same department of duty, yet 


AMERICAN LAW CONCERNING EMPLOYER’S LIABILITY. 18TI 


it is not so where, as in that case, the one servant can in no 
degree control or influence the conduct of the other. But the 
Court answered that the contract of the master, 7.e., his legal 
liability, did not extend to indemnify the engineer for the default 
of the switchman. They were bothin a common service. (Jb., 
p- 60.) 


This case is, as is well known, the fountain-head of the com- 


mon law of England and America on this subject, except so far 
as it rests on antecedent and immemorial usage.’ 

It is a remarkable fact that the doctrine of Farwell’s case has 
never been judicially denied in Great Britain, and almost never 
in America. It is recognized by the English Employer’s Liabil- 
ity Act of 1880, which simply enacts certain specified and 
limited exceptions to it. Except in Tennessee, no American 
Court has wholly denied the soundness of what is called the 
defense of **Common Employment.’’ Two or three Courts, 
principally those of Ohio and Kentucky, have excepted from it 
certaincases. Gray, J., in Randall’s case, 109 U. S. 484, cites the 
principal cases and says that only two had denied Farwell’s case, 
and that one of those had been overruled. There is not to-day 
an American statute that wholly abolishes as to all employers 
the defense of ‘* common employment.”’ 

While three or four State Legislatures have abrogated this 
defense as to Railroad Companies, they leave it in full force and 
operation as to all other employments, companies and persons.? 


1 Let me stop pausefully here for a 


moment and pay a passing tribute to 
the illustrious Judge who delivered 
the judgment in Farwell’s case. We 
all know that the wisdom of the most 
enlightened and sagacious of legisla- 
tors and judges can at the utmost but 
light up but a small and circumscribed 
space, and that it is not within the 
limited capacity of the human intellect 
to excogitate and to formulate in ad- 
vance with the requisite precision 
rules which shall be exactly adapted 
to new and untried relations and un- 
anticipated circumstances. Chief Jus- 


tice Shaw did not in this instance, or 
ever, attempt any such impossible 
work, but his true claim to greatness 
and to reverential regard and admi- 
ration is that when the relations and 
circumstances arose and were actually 
presented for judgment, even for the 
first time, he saw through them to the 
very bottom; his mind took in and his 
sound judgment weighed every con- 
sideration that pertained to it. His 
is indeed one of the few immortal 
names in our law “* that still rule us 
from their urns.” 

2 In Howard v. Denver, &c., R. G. 
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The Harvard Law Review, December, 1888, gives the English ' 
and American legislation to date; p. 212 et seg. An examina- 
tion of this legislation will show its diversity, and will, as I 
think, convince the thoughtful reader that it is a subject to be 
dealt with, if at all, by the Legislatures and not the Judicial Tri- 
bunals, whose rules must be general, and cannot be restricted or 
partial in their operation. 

Curiously enough, forty-one years afterwards Farwell’s case 
was exactly reproduced in the case of Randall v. B. & O. R. R. 
Co., 109 U. S. 478, 1883, and it was unanimously decided by 
the Supreme Court of the United States in the same way — at 
all events there appears no expressed dissent. 

Alleged Reaction Against Farwell’s Case.— 1. LEGISLATIVE 
Cuances are slight and create only few specified exceptions to 
the general doctrine. They leave the general doctrine otherwise 
intact.’ 

2. Cuances are chiefly the eccentric decisions of 
Ohio, Kentucky and Tennessee. Whoever studies them and the 


effect of trying to apply them as shown in the judicial decisions 
of those States will pause long before adopting them. 
my difficulty in understanding the exact condition in which they 
have placed the law of those States. 


I confess 


Liability of master to servants for injuries received in the 
course of the common employment in its settled form and expres- 
sion. — The settled doctrine and its rationale, according to the 


R. Co., 24 Fed. Rep. 837, 1886, before 
Brewer, J., it appeared that a fireman 
was killed by negligence of an engineer 
of another train; Held, fellow- 
servants following Farwell’s case. 
Brewer, J.: ‘* The principles in Far- 
well’s case may not be obviously and 
unquestionably correct; they may 
be ere long entirely overthrown. 
But if overthrown it should be 
by legislative action and not by 
judicial decision. The true path 
for judicial walk is, as I conceive, 
super antiquas vias.” I doubt whether 


this prediction wili be fulfilled; Far- 
well’s case may be limited by the 
Legislature, but its general principle 
rests on reason and the nature of 
things and will remain. I cannot, 
however, doubt the soundness of the 
utterance that after fifty years of al- 
most universal acceptance it has 
become incorporate into our general 
common law and that it is not within 
the rightful competency of the Judicial 
Power either to overthrow or to sub- 
stantially change it. 
1 Harvard Law Review, supra. 


AMERICAN LAW CONCERNING EMPLOYER’S LIABILITY. 


183 


English authorities, and the judicial judgments in this country, 


is this :— 


‘¢ That the servant must be presumed, in entering on his em- 
ployment, to take all ordinary risks of it, including risk of ac- 
cidents happening by the neglect, acts or omissions on the part 
of other persons (servants ) engaged in the same undertaking.’’ } 


1 PoLLock’s Essay on Jurisp., pp. 
127, 128; pp. 131-133; Pollock, Torts, 
85, citing ERxE, C. J. 

The reason for this rule, that the 
waster is not liable for injuries which 
result from the negligence of a fellow- 
servant, has been clearly expounded by 
Lorp Cranworta. After stating the 
liabilities of masters te third persons, 
his Lordship thus proceeds to deal 
with the master’s liability to his serv- 
ant:— 

“But do the same principles ap- 
ply to the case of a workman injured 
by the want of care of a fellow-serv- 
ant engaged in the same work? I 
think not. When the workman con- 
tracts to do work of any particular 
sort he knows or ought to know to 
what risks he is exposing himself; he 
knows if such be the nature of the 
risk, that want of care on the part of 
a fellow-servant may be injurious or 
fatal to him, and that against such 
want of care his employer cannot by 
any possibility protect him. If such 
want of care should occur, and evil is 
the result, he cannot say that he does 
not know whether the master or the 
servant wasto blame. He knows that 
the blame is wholly that of the serv- 
ant. He cannot say that the master 
need not have engaged in the work at 
all, for he was party to its being un- 
dertaken. Principle, therefore, seems 


to me opposed to the ductrine that the 
responsibility of a master for the ill 
consequences of his servant’s care- 
lessness is applicable to the demand 
made by a fellow-workman in respect 


of evil resulting from the carelessness 
of a fellow-workman when engaged in 
acommon work.” 

Bartonshill Coal Co. v. Reid, 3 
Macq. 282. 

This passage is approved by Cairns, 
L. C., in Wilson v. Merry, L. R., 1 H. 
L. Sc. 326. 

The same view is expressed in sub- 
stantially the same language by Mr. 
Justice FreLp in the case of the 
Northern Pacific R. R. Co. v. Herbert, 
116 U. S. 642, 647, where it is said:— 

** The general doctrine as to the ex- 
emption of an employer from liabil- 
ity for injuries to a servant, caused by 
the negligence of a fellow-servant in 
acommon employment, is well set- 
tled. When several persons are thus 
employed there is necessarily incident 
to the service of each the risk that the 
others may fail in that care and vigil- 
ance which are essential to his safety. 
In undertaking the service he assumes 
that risk, and if he should suffer, he 
cannot recover from his employer. 
He is supposed to have taken it into 
consideration when he arranged for 
his compensation. As we said ona 
former occasion, ‘ He cannot in rea- 
son complain if he suffers from a risk 
which he has voluntarily assumed, 
and for the assumption of which he is 
paid.’ Chicago and Milwaukee Rail- 
road Co. v. Ross, 112 U. S. 377, 383.” 

So also by Mr. Justice Gray in 
Randall v. Railroad Co., 109 U. S. 483, 
and by Justice HarLan in Hough v. 
Railway Co., 100 U. S. 213, 227. 
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It thus appears that the general doctrine of ‘* common employ- 
ment ’”’ is not open to question in the Supreme Court of the United 
States, and it is also recognized in the States generally as part 
of the common or unwritten law. 

III, The law in this country as it stands holds the master to a 
just measure of responsibility to his servants. —Tur Master 
OWES CERTAIN DEFINED PERSONAL, INALIENABLE, NON-ASSIGNABLE 
DUTIES TOWARDS SERVANTS. These personal duties may be de- 
volved on others by the master, but not without recourse on him. 
They may be likened to covenants that run with the land, in that 
liability indissolubly attaches and inheres with respect of these 
duties, whether they are undertaken by the master in person or 
by others by delegation from him. 

The nature of the master’s duty and its extent have frequently 
been presented to the Supreme Court of the United States, and 
the obligations which the law has created, as shown by its 
decisions, are: — 

1. The exercise of reasonable care to furnish suitable ma- 
-chinery and appliances to carry on the business for which he em- 
ploys the servant.! 

This is a continuing duty and involves the exercise of like care 
in keeping such machinery and appliances in repair, including 
the duty of making inspections, tests and examinations at proper 
intervals.” 

2. The exercise of like care is not subjecting the servant to 
risk of injury from unskillful, drunken, habitually negligent or 
otherwise unfit fellow-servants.* 

3. The exercise of care when the master hires a youthful 
and inexperienced servant to see that he is not employed in any 
more hazardous position than that for which he was employed, 
and to give him such warning of his danger as his youth and in- 
experience demands.‘ 


1 Hough v. Railway Company, 100 3 Wabash Ry. Co. v. McDaniels, 107 
U.S. 213; Northern Pacific Ry. Co. U.S. 454. 
v. Herbert, 116 U. S. 642. 4 Railroad Co. v. Fort, 17 Wallace, 
2 Railroad Co. v. Herbert, 116U.S. 553. Such is also the English rule in 
642; Cunard S. S. Co. v. Carey, 119 like cases. Smith, Master and Serv- 
U. S. 245. ant, 257. 


a 
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As these are duties which the master must perform, he can 
not, under the prevailing view in this country (which we con- 
sider to be correct), by delegating his powers and authority to a 
servant or agent, escape responsibility for their non-performance 
on the ground that the negligence of his servant or agent in the 
performance of such duty, is the negligence of a fellow-servant 
for which the person injured can not recover as against the mas- 
ter. Cases involving questions as to the performance of any 
of the master’s personal duties are not properly speaking ‘fel- 
low-servant ’’ cases at all.? 

The English law is different in this: that in the law of England 
the master can only be held for his own personal negligence 
and never for the negligence of a fit and competent servant, no 
matter what his grade or duties may be, resulting in the hurt of 
a co-servant in the same service.” 

This defect in the English law led to the specified and limited 
modifications contained in the Employer’s Liability Act of 1880. 
The necessity of any such Act in this country is largely done 
away with by the decisions of our Courts, holding that the master 
can not (as he could in England) escape liability in respect to 
his personal duties by handing over the performance of such 
duties to officers or servants. 

In the further discussion I shall call such duties, for short, the 
personal duties of the master. 


1 In this connection the language of 
Mr. Justice Gray, in Randall v. Rail- 
road Company, 109 U. S. 483 is perti- 
nent. He says:— 

“The general rule of law is now 
firmly established, that one who enters 
the service of another takes upon him- 
self the ordinary risks of the negligent 
acts of his fellow-servants in the course 
of the employment. This Court has 
not hitherto had occasion to decide 
who are fellow-servants within the rule. 
In Packet Company v. McCue, 17 Wall. 
508, and in Railroad Company v. Fort, 
17 Wall. 553, the plaintiff maintained 
his action because at the time of the 
injury he was not acting under his 


contract of service with the defendant; 
in the one case he had wholly ceased 
to be the defendant’s servant; in the 
other, being a minor, he was perform- 
ing, by direction of his superior, work 
outside of and disconnected with the 
contract which his father had made 
for him with the defendant. In Hough 
v. Railway Company, 100 U. S. 213, 
and in Wabash Railway Company, v. 
McDaniels, 107 U. S. 454, the action 
was for the fault of the master; either 
in providing an unsafe engine, or in 
employing unfit servants.” 

2 Pollock, Essays, p. 131; Smith, 
Mast.& Serv. *257; Pollock on Torts, 
88, cited infra, in note. 
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For fault or negligence in the discharge of these personal duties 
of the master resulting in injury to his servants, the master, un- 
der the almost uniform decisions in this country, is liable whether 
he acts in person or by other servants who represent him in re- 
spect thereof. In such cases, inasmuch as the servant whose 
fault causes the injury is legally identified with the master, 
such servant is not the fellow-servant of the injured servant, and 
their employment is not ‘**a common employment’’ within the 
rule under consideration.! 

Tue Docrrine or Vice-PrincrpaL.— The above constitutes 
what is sometimes called the doctrine of Vice-Principal, by which 
is meant, as I understand it, that the employer commits the en- 
tire charge of his business as a mine or a factory, or possibly of 
some distinct department of it to a deputy master, a vicar, a 
general manager or superintendent, who is the master’s actual 
representative — alter ego—his vice-principal, who personifies 
him, and whose fault causes an injury toa subordinate employe; 
here such general manager or superintendent or vice-principal, 
since he is the personal representative of the master in respect of 
the master’s personal duties towards his servants is not a fellow- 
servant with the servant who is injured by his fault, and in such 
cases the employer is liable, provided the fault is one that relates 
to what I have called his personal duties towards his servants; 
but not otherwise. 

In this category, according to the majority’s view, falls Ross’ 
Case, where the conductor with supreme power and sole direc- 
tion over the train, and whose gross carelessness caused the col- 
lision which produced the injury, was as to this matter, under 
the circumstances, held to be the personal representative, the 
vice-principal of the company, for whose fault the company was 
liable to injured engineer.’ 


1 Hough’s case, 100 U. S., at p. 217 
(Opinion by Harlan, J.), which exactly 
and forcibly illustrates this. 

2 Ross v. Mil. & St. Paul R. R. Co., 
112 U.S. 377, Frevp, J.: Engineer on 
one train injured by the gross miscon- 
duct of his own conductor and of the 
conductor of the other colliding train. 


HELD, not to be fellow-servants and 
the company liable. This case is in 
conflict with many others (including, 
as I think, Farwell’s case), and it can 
only be sustained on the ground that 
the duty of the conductor under the 
company’s written rules iu view of his 
powers and the fearful hazards to life 
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The doctrine that a deputy master or vice-principal is not a 
fellow-servant is not a doctrine of the English law.! On the 
contrary, this doctrine is there rejected. Such a principle 
was apparently assumed in Murphy v. Smith, 19 C. B. N.S. 
361, but was exploded by judgment of the House of Lords 
in the great case of Wilson v. Merry, 1 H. L. Case Se. App. 
326, 1868. This was so held in Howells v. Landore Steel Co., 
L. Rep. 10 Q. B. 62, 1874, where the company was adjudged 
not to be liable for death of a miner by explosion of fire damp 
caused by the negligence (as the jury found ) of one Thomas, the 
manager of the mine. 

Cocxsurn, C. J., says: ‘* I cannot say that Thomas was here 
anything more than a vice-principal or manager, and he was, 
therefore, a fellow-servant.”’ 

Buacksurn, J.: ** The decision in the House of Lords ( Wil- 
son v. Merry) is distinct, at least so far as this, that the fact that 
the servant held the position of vice-principal does not affect the 
non-liability of the master for his negligence as regards a fellow- 
servant.” 


Smirn, Master and Servant, p. 257, says: — 
‘¢ It has been repeatedly held in England that a foreman can- 
not be looked upon as a deputy master, ‘ vice-principal or a/ter 


ego’ (citing many cases). And the same would now be held in 
Scotland ’’ (citing Wilson v. Merry). 
When the House of Lords settled the principle in Great 


and safety which the non-observance 
or violation of such rules would neces- 
sarily cause is that of the employer, 
and hence, that such an accident 
caused in such a manner was not with- 
in the ordinary risks which the en- 
gineer assumed when he undertook the 
service. The discussion of grades,”’ 
‘authority’? and “departments” in 
the case are, it is submitted, all sub- 
ordinate to the above-stated ground of 
liability, and pertinent only as they 
illustrate and enforce it. Observe: — 

1. That the work and perils were 
fearfully hazardous to life. 


2. Conductor was in charge of a 
‘distinct department, and ‘his duty 
was entirely one of departmental 
direction and superintendence.’ ”’ 

3. The duty toobserve the company’s 
own specific written rules in so vital 
and hazardous a matter might, if the 
question were open for settlement 
de novo, well be added to the list of the 
master’s personal duties, thus making 
the conductor a vice-principal. 

1 Smith on Master and Servant, 
257. 
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Britain and rested it on the ground above stated, the doctrine 
that mere grades’’ in the service or different departments”’ 
in the common service made any difference in the question of 
the master’s liability was, as a logical consequence, rejected by 
the English Courts.! 


1 The settled and undisputed rule 
on this subject in England (in respect 
of which there is no conflict), is thus 
stated by POLLOCK on Torts (p. 88) : — 

“It makes no difference if the serv- 
ant by whose negligence another is 
injured is a foreman, manager, or 
other superior in the same employ- 
ment, whose orders the other was by 
the terms of his service bound to 
obey. The foreman or manager is 
only a servant having greater author- 
ity; foremen and workmen, of what- 
ever rank, and however authority and 
duty may be distributed among them, 
are ‘all links in the same chain.’ The 
master is bound, as between himself 
and his servants, to exercise due care 
in selecting proper and competent per- 
sons for the work (whether as fellow- 
workmen in the ordinary sense, or as 
superintendents or foremen), and to 
furnish suitable means and resources 
to accomplish the work, and he is not 
answerable further.”’ 

American text-writers thus state 
the law on this point. 

Mr. WHARTON, Negligence, section 
229, says: — 

**Tt makes no difference, in the ap- 
plication of the exception, that the 
employe receiving the injury is in- 
ferior in grade to the one by whose 
negligence the injury was caused.” 

The law is thus stated in Wood’s 
Railway Law, page 1497: — 

*“‘A person is @ co-servant with 
each and every person, in whatever 
department or sphere of service they 
are engaged, who, in any measure, 
co-operates in the operation or prose- 


cution of the business, and is subject 
to the same general direction and con- 
trol. Superiority in grade or rank 
does not change the relation, unless 
the superior servant is charged with 
the duties of the master to the serv- 
ant, so that he may fairly be said to 
stand in the place of the master in 
reference to the particular duty from 
a breach of which injury results.” 
Judge THOMPSON (Negligence, Vol. 
II., pages 1026, 1028), says: — 
‘““Who is a fellow-servant, within 
the meaning of the rule already given, 
has been a question of much diver- 
sity of opinion, though the decided 
weight of authority is to the effect 
that all who serve the same master, 
work under the same control, derive 
authority and compensation from the 
same common source, and are en- 
gaged in the same general business, 
though it may be in different grades 
or departments of it, are fellow-serv- 
ants, who take the risk of each other’s 
negligence. 
* * * » * 
“The fact that the negligent serv- 
ant, in his grade of employment, is 
superior to the servant injured, does 
not, in the opinion of most of the 
courts, take the case out of the rule; 
they are equally fellow-servants, and 
the master is not liable. Within the 
meaning of this rule, a mere fore- 
man of work is generally regarded as 
a fellow-servant with those under his 
control. But if the master has dele- 
gated to the foreman or superintend- 
ent the care and management of the 
entire business, or a distinct depart- 
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IN THE GENERAL AMERICAN LAW AS I UNDERSTAND IT, THE: 
DOCTRINE OF VICE-PRINCIPAL exists to this extent and no further, 
viz.: that it is precisely commensurate with the Master’s personal 
duties towards his servants; as to these the servant who repre- 
sents the master is what we may for convenience call a vice-prin- 
cipal for whose acts and neglects the master is liable. Beyond 
this the employer is liable only for his own personal negligence. 
This is a plain, sound, safe and practicable line of distinction. 
We know where to find it and how to define it. It begins and 
ends with the personal duties of the master. Any attempt to 
refine based upon the notion of ** grades’’ in the service or, 
what is much the same thing, distinct ‘‘ departments’’ in the 
service (which departments frequently exist only in the imagina- 
tion of the judges and not in fact), will only breed the confu- 
sion of the Ohio and Kentucky experiments, whose courts have 
constructed a labyrinth in which the judges that made it seem 
- to be able to ‘* find no end in wandering mazes lost.”’ 

The words ‘ fellow-servant and ‘* common employment 
are misleading, if they are understood to be limited to cases 
where the servant injured and the servant causing the injury are 
working side by side in the same precise work, as shown by Lord 
Ch. Carrns, L. R. 1 H. L. Cas., Scotch App., 331, 332 (Wilson 
v. Merry, and by Suaw, C. J., in Farwell’s case, where an engi- 
neer was injured by the negligence of the switchman, and as 
shown by Randall’s case in Supreme Court of the United States, 
where the brakeman working a ground switch was injured by 
the negligence of an engineer of another train of the company, 
or if (as above shown) they are to be limited to cases where the 
co-servants are of equal rank, grade or authority. 


ment thereof, then the rule may be 
different.’’ 

In Beach on Contributory Negli- 
gence (109) the rule is thus stated : — 

“In the present state of the law the 
essence of common employment is a 
common employer and payment from 
acommon fund. The weight of au- 
thority is to the effect that all who 
work for a common master, or who 


are subject to a common control, or 
derive their compensation froma com- 
mon source, and are engaged in the 
same general employment, working to 
accomplish the same general end, 
though it may be in different depart- 
ments, or grades of it, are co-em- 
ployes, who are held in law to assume 
the risk of one another’s negligence.” 
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Tue Reat Inquiry is: Was the injury caused by another 
servant, one of the ordinary risks of the particular employment? 
If so, the mere grade, whether higher, lower or co-ordinate, or 
the department of the faulty servant is of no consequence. 

It is a condition of the contract of service that the servant takes 
upon himself the risk of accidents in the common course of the 
business, all open and palpable risks, including the negligence 
of all fellow-servants of whatever grade in the same employment.! 

The true inquiry in each case is, Was the accident one of 
the normal and natural risks in the ordinary course of the 
business ; if so, then there is no common law liability on the 
part of the employer; if not, then there is such liability ; and the 
inquiry, except as it bears on the above, is not one of grades or 
of departments. This is the final form the doctrine has assumed 
and it is the correct one. It is plain, intelligible and practical. 


It is founded upon just principles, viz.: that it is precisely com- 
mensurate with the master’s personal duties.? 
In some of its phases this interesting and important topic in 


our law is at this writing before the Supreme Court of the United 
States. How far. that eminent tribunal will find it necessary 
actually to adjudge upon them, and how far its judgments may 
accord with the views presented in the foregoing article, can not 
now be known. Nor can it be known how far its doctrines, if 
they shall conflict with those of the State courts, will be accepted 
and followed by the latter. So that, in any event, it has seemed 
not to be out of place or out of season to discuss and consider 
the general subject. 


Joun F. Ditton. 
New York, February 1, 1890. 


1 Yarmouth v. France, L. R.19Q. N. Y. 211; Loughlin v. State of New 


B. Div. 651 (Act 1880). 

2 The cases supporting the views of 
the text are very numerous in the 
various States. It is needless to cite 
them at large. Clear and forcible 
examples will be found in the follow- 
ing: — 

Crispin v. Babbit, 81. N. Y. 516; Mc- 
Cosker v. Railroad Co., 84.N. Y. 77; 
Brick v. Rochester, etc., R. R. Co., 98 


York, 105 N. Y. 159; Hussey’s Case, 112 
N. Y. 614 (1889); McKinnon v. Nor- 
cross, 149 Mass. 533 (1889); Lindvall 
v. Woods (Minn., 1889), 42N. W. Rep. 
1020; Quinn v. Lighterage Co., 23 Fred, 
Rep. 363; distinguishing Railroad Co. 
v. Ross, 112 U. S. 377; Mealman 9. 
Union Pacific Ry. Co., 37 Fed. Rep. 
189 (1889). 
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CRIMES AGAINST CRIMINALS.' 


In this brief address the object is to suggest — there being no 
time to present arguments at length. The subject has been 
chosen for the reason that it is one that should interest the legal 
profession, because the profession to a certain extent controls 
and shapes the legislation of our country andfixes definitely the 
scope and meaning of all laws. 

Lawyers ought to be foremost in legislative and judicial re- 
form, and of all men they should understand the philosophy of 
mind, the causes of human action, and the real science of gov- 
ernment. It has been said that the three pests of a community 
are: A priest without charity; a doctor without knowledge, and 
a lawyer without a sense of justice. 

First. All nations seem to have had supreme confidence in the 
deterrent power of threatened and inflicted pain. They have 
regarded punishment as the shortest road to reformation. Im- 
prisonment, torture, death, constituted a trinity under whose 
protection society might feel secure. 

In addition to these, nations have relied on confiscation and 
degradation, on maimings, whippings, brandings and exposures 
to public ridicule and contempt. Connected with the court of 
justice was the chamber of torture. The ingenuity of man was 
exhausted in the construction of instruments that would surely 
reach the most sensitive nerve. All this was done in the interest 
of civilization — for the protection of virtue, and the well-being 
of States. Curiously enough, the fact is, that no matter how 
severe the punishments were, the crimes increased. 

It was found that the penalty of death made little difference. 
Thieves and highwaymen, heretics and blasphemers, went on 
their way. It was then thought necessary to add to this penalty 
of death, and consequently the convicted were tortured in every 


1 Address by Robert G. Ingersoll, before the New York State Bar Associa- 
tion, at its annual meeting at Albany, January, 1890. 
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conceivable way before execution. They were broken on the 
wheel — their joints dislocated on the rack. They were sus- 
pended by their legs and arms, while immense, weights were 
placed upon their breasts. Their flesh was burned and torn with 
hot irons. They were roasted at slow fires. They were buried 
alive— given to wild beasts— molten lead was poured in their 
ears—their eyelids were cut off and the wretches placed with 
their faces toward the sun — others were securely bound so that 
they could move neither hand nor foot, and over their stomachs 
were placed inverted bowls; under these bowls rats were con- 
fined; on top of the bowls were heaped coals of fire, so that the 
rats in their effort to escape would gnaw into the bowels of the 
victims. They were staked out on the sands of the sea, to be 
drowned by the slowly rising tide — and every means by which 
human nature can be overcome slowly, painfully and terribly 
were conceived and carried into execution. And yet the number 
of so-called criminals increased. 

For petty offenses men were degraded — given to the mercy 
of the rabble. Their ears were cut off, their nostrils slit, their 
foreheads branded. They were tied to the tails of carts and 
flogged from one town to another. And yet, in spite of all, the 
poor wretches obstinately refused to become good and useful 
citizens. 

Degradation has been thoroughly tried, with its maimings and 
brandings, and the result was that those who inflicted the punish- 
ments became as degraded as their victims. 

Only afew years ago there were more than two hundred offenses 
in Great Britain punishable by death. The gallows tree bore 
fruit through all the year, and the hangman was the busiest 
official in the kingdom —but the criminals increased. 

Crimes were committed to punish crimes, and crimes were 
committed to prevent crimes. The world has been filled with 
prisons and dungeons, with chains and whips, with crosses and 
gibbets, with thumb-screws and racks, with hangmen and heads- 
men—and yet these frightful means and instrumentalities and 
crimes have accomplished little for the preservation of property 
or life. It is safe to say that governments have committed far 
more crimes than they have prevented. 
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Why is it that men will suffer and risk so much for the sake 
of stealing? Why will they accept degradation and punishment 
and infamy as their portion? Some will answer this question by 
an appeal to the dogma of original sin; others by saying that 
millions of men and women are under the control of fiends — 
that they are actually possessed by devils; and others will declare 
that all these people act from choice — that they are possessed 
of free wills, of intelligence —that they know and appreciate 
consequences, and that, in spite of all, they deliberately prefer a 
life of crime. 

Second. Have we not advanced far enough intellectually to 
deny the existence of chance? Are we not satisfied now that 
back of every act and thought and dream and fancy is an efficient 
cause? Is any thing, or can any thing, be produced that is not 
necessarily produced? Can the fatherless and motherless exist? 
Is there not a connection between all events, and is not every act 
related to all other acts? Is it not possible, is it not probable, is 
it not true, that the actions of all men are determined by count- 
less causes over which they have no positive control? 

Certain it is that men do not prefer unhappiness to joy. It 
can hardly be said that man intends permanently to injure him- 
self, and that he does what he does in order that he may live a 
life of misery. On the other hand, we must take it for granted 
that man endeavors to better his own condition, and seeks, al- 
though by mistaken ways, his own well-being. The poorest man 
would like to be rich — the sick desire health — and no sane man 
wishes to win the contempt and hatred of his fellow-men. Every 
human being prefers liberty to imprisonment. 

Are the brains of criminals exactly like the brains of hon- 
est men? Have criminals the same ambitions, the same stand- 
ards of happiness or of well-being? If a difference exists in 
brain, will that, in part, account for the difference in character? 
Is there any thing in heredity? Are vices as carefully trans- 
mitted by nature as virtues? Does each man in some degree bear 
burdens imposed by ancestors? We know that diseases of flesh 
and blood are transmitted — that the child is the heir of physical 
deformity. Are diseases of the brain —are deformities of the 
soul, of the mind, also, transmitted ? 
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We not only admit, but we assert, that in the physical world 
there are causes and effects. We insist that there is and can be 
no effect without an efficientcause. When any thing happens in 
that world we are satisfied that it was naturally and necessarily 
produced. The causes may be obscure, but we as implicitly be- 
lieve in their existence as when we know positively what they 
are. In the physical world we have taken the ground that there 
is nothing miraculous — that every thing is natural —and if we 
cannot explain it, we account for our inability to explain by our 
own ignorance. Is it not possible, is it not probable, that what 
is true in the physical world is equally true in the realm of mind 
in that strange world of passion and desire? Is it possible that 
thoughts, or desires or passions are the children of chance, born 
of nothing? Can we conceive of nothing as a force, or asa 
cause? If, then, there is behind every thought and desire and 
passion an efficient cause, we can, in part at least, account forthe 
actions of men. 

A certain man under certain conditions acts in a certain way. 
There are certain temptations that he, with his brain, with his 
experience, with his intelligence, with his surroundings, cannot 
withstand. He is irresistibly led to do, or impelled to do, cer- 
tain things; and there are other things that he cannot do. If we 
change the conditions of this man, his actions will be changed. 
Develop his mind, give him new objects of thought, and you 
change the man ; and the man being changed, it follows as a ne- 
cessity that his conduct will be different. 

In civilized countries the struggle for existence is severe — 
the competition far sharper than in savage lands. The conse- 
quence is that there are many failures. These failures lack, it 
may be, opportunity, or brain, or moral force, or industry, or 
something without which, under the circumstances, success is im- 
possible. Certain lines of conduct are called legal, and certain 
others criminal, and the men who fail in one line may be driven 
to the other. How do we know that it is possible for all people 
to be honest? Are we certain that all people can tell the truth? 
As it possible for all men to be generous, or candid or coura- 
geous? 

I am perfectly satisfied that there are millions of people in- 
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capable of committing certain crimes, and it may be true that 
there are millions of others incapable of practicing certain virtues. 
We do not blame a man because he is not a sculptor, a poet, a 
painter or a statesman. We say he has not the genius. Are we 
certain that it does not require genius tobegood? Where is the 
man with intelligence enough to take into consideration the cir- 
cumstances of each individual case? Who has the mental bal- 
ance with which to weigh the forces of heredity, of want, of 
temptation —and who can analyze with certainty the mysterious 
motions of the brain? Where and what are the sources of vice 
and virtue? In what obscure and shadowy recesses of the brain 
are passions born? And what is it that for the moment destroys 
the sense of right andwrong? Who knows to what extent reason 
becomes the prisoner of passion — of some strange and wild de- 
sire, the seeds of which were sown, it may be, thousands of years 
ago in the breast of some savage? To what extent do antecedents 
and surroundings affect the moral sense ? 

Is it not possible that the tyranny of governments, the injustice 
of nations, the fierceness of what is called the law, produce in the 
individual a tendency in the same direction? Is it not true that 
the citizen is apt to imitate his nation? Society degrades its 
enemies — the individual seeks to degrade his. Society plunders 
its enemies, and now and then a citizen has the desire to plunder 
his. Society kills its enemies, and possibly sows in the heart of 
some citizen the seeds of murder. 

Third. Is it not true that the criminal is a natural product, and 
that society unconsciously produces these children of vice? Can 
we not safely take another step, and say that the criminal is a 
victim, as the diseased and insane and deformed are victims? We 
do not think of punishing a man because he is afflicted with dis- 
ease — our desire is to find a cure. We send him, not to the 
penitentiary, but to the hospital, to an asylum. We do this be- 
cause we recognize the fact that disease is naturally produced — 
that it is inherited from parents, or the result of unconscious neg- 
ligence, or it may be of recklessness — but instead of punishing 
we pity. If there are diseases of the mind, of the brain, as there 
are diseases of the body; and if these diseases of the mind, these 
deformities of the brain, produce, and necessarily produce, what 
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we call vice, why should we punish the criminal and pity those 
who are physically diseased ? 

Socrates, in some respects at least, one of the wisest of men, 
said: ‘* It is strange that you should not be angry when you meet 
a man with an ill-conditioned body, and yet be vexed when you 
encounter one with an ill-conditioned soul.”” We know that 
there are deformed bodies, and we are equally certain that there 
are deformed minds. 

Of course, society has the right to protect itself, no matter 
whether the persons who attack its well-being are responsible or 
not, no matter whether they are sick in mind or deformed in 
brain. The right of self-defense exists,’not only in the individual 
but in society. The great question is how shall this right of self- 
defense be exercised? What spirit shall be in the nation, or in 
society —the spirit of revenge, a desire to degrade and punish 
and destroy, or a spirit born of the recognition of the fact that 
criminals are victims? The world has thoroughly tried confisca- 
tion, degradation, imprisonment, torture and death, and thus far 
the world has failed. In this connection I call your attention to 
the following statistics gathered in our own country: In 1850 
we had twenty-three millions of people and between six and seven 
thousand prisoners; in 1860 thirty-one million people and nine- 
teen thousand prisoners; in 1870 thirty-eight millions of people 
and thirty-two thousand prisoners ; in 1880 fifty millions of peo- 
ple and fifty-eight thousand prisoners. It may be curious to 
note the relation between insanity, pauperism and crime: In 
1850 there were fifteen thousand insane; in 1860, twenty-four 
thousand; in 1870, thirty-seven thousand; in 1880, ninety-one 
thousand. In the light of these statistics, we are not succeeding 
in doing away withcrime. There were in 1880 fifty-eight thou- 
sand prisoners, and in the same year fifty-seven thousand home- 
less children, and sixty-six thousand paupers in alms-houses. 
Is it possible that we must go to the same causes for these 
effects ? 

Fourth. There is no reformation in degradation. To mutilate 
a criminal is to say to all the world that he is a criminal, and to 
render his reformation substantially impossible. Whoever is 
degraded by society becomes its enemy. The seeds of malice 
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are sown in his heart, und to the day of his death he will hate 
the hand that sowed the seeds. 

There is also another side to the question. A punishment 
that degrades the punished will degrade the man who inflicts the 
punishment, and will degrade the government that procures the 
infliction. The whipping-post pollutes, not only the whipped, 
but the whipper, and notonly the whipper, but the community at 
large. Wherever its shadow falls it degrades. 

If, then, there is no reforming power in degradation — no de- 
terrent power — for the reason that the degradation of the crimi- 
nal degrades the community, and in this way produces more 
criminals, then the next question is, whether there is any reform- 
ing power in torture? The trouble with this is that it hardens 
and degrades to the last degree the ministers of the law. Those 
who are not affected by the agonies of the bad will in a little time 
care nothing for the sufferitigs of the good. There seems to be 
a little of the wild beast in man —a something that is fascinated 
by suffering, and that delights in inflicting pain. 'Whena govern- 
ment tortures, it is in the same state of mind that the criminal 
was when he committed his crime. It requires as much malice 
in those who execute the law to torture a criminal, as it did in 
the criminal to torture and kill his victim. The one wasa crime 
by a person, the other by a nation. 

There is something in injustice, in cruelty, that tends to defeat 
‘itself. There were never as many traitors in England as when 
the traitor was drawn and quartered — when he was tortured in 
every possible way — when his limbs, torn and bleeding, were 
given to the fury of mobs or exhibited pierced by pikes or hung 
in chains. These frightful punishments produced intense hatred 
of the government, and traitors continued to increase until they 
became powerful to decide what treason was and who the traitors 
were, and to inflict the same torments on others. 

Think for a moment of what man has suffered in the cause of 
crime. Think of the millions that have been imprisoned, im- 
poverished and degraded because they were thieves and forgers, 
swindlers and cheats. Think fora moment of what they have 
endured —of the difficulties under which they have pursued 
their calling, and it will be exceedingly hard to believe that they 
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were sane and natural people possessed of good brains, of minds 
well poised, and that they did what they did from a choice un- 
affected by heredity and the countless circumstances that tend 
to determine the conduct of human beings. 

The other day I was asked these questions: ‘* Has there been 
as much heroism displayed for the right as for the wrong? Has 
virtue had as many martyrs as vice?’’* 

For hundreds of years the world has endeavored to destroy 
the good by force. The expression of honest thought was re- 
garded as the greatest of crimes. Dungeons were filled by the 
noblest and the best, and the blood of the bravest was shed by 
the sword or consumed by flame. It was impossible to destroy 
the longing in the heart of man for liberty and truth. Is it not 
possible that brute force and cruelty and revenge, imprisonment, 
torture and death are as important to do away with vice as to 
destroy virtue? 

In our country there has been for many years a growing feel- 
ing that convicts should neither be degraded nor tortured. It 
was provided in the constitution of the United States that 
‘*eruel and unusual punishments should not be inflicted.’’ Ben- 
jamin Franklin took great interest in the treatment of prisoners, 
being a thoughtful believer in the reforming influence of justice, 
having no confidence whatever in punishment for punishment’s 
sake. 

To me it has always been a mystery how the average man, 
knowing something of the weakness of human nature, something 
of the temptations to which he himself has been exposed — re- 
membering the evil of his life, the things he would have done 
had there been opportunity, had he absolutely known that dis- 
covery would be impossible — should have feelings of hatred to- 
ward the imprisoned. 

Is it possible that the average man assaults the criminal in a 
spirit of self-defense? Does he wish to convince his neighbors 
that the evil thought and impulse were never in his mind? Are 
his words a shield that he uses to protect himself from suspicion? 
For my part, I sympathize sincerely with all failures, with the 
victims of society, with those who have fallen, with the im- 
prisoned, with the hopeless, with those who have been stained 
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by verdicts of guilty, and with those who, in the moment of pas- 
sion have destroyed, as with a blow, the future of their lives. 

How perilous, after all, is the state of man? It is the work 
of a life to build a great and splendid character. It is the work 
of a moment to destroy it utterly, from turret to foundation 
stone. How cruel hypocrisy is! 

Fifth. Is there any remedy? Can anything be done for the 
reformation of the criminal? 

He should be treated with kindness. Every right should be 
given him, consistent with the safety of society. He should 
neither be degraded nor robbed. The State should set the high- 
est and noblest example. The powerful should never be cruel, 
and in the breast of the supreme there should be no desire for 
revenge. 

A man in a moment of want steals the property of another, 
and he is sent to the penitentiary — first, as it is claimed, for the 
purpose of deterring others; and secondly, of reforming him. 
The circumstances of each individual case are rarely inquired 
into. Investigation stops when the simple fact of the larceny has 
been ascertained. No distinctions are made, except as between 
first and subsequent offenses. Nothing is allowed for surround- 
ings. 

All will admit that the industrious must be protected. In this 
world it is necessary to work. Labor is the foundation of all 
prosperity. Larceny is the enemy of industry. Society has the 
right to protect itself. The question is, has it the right to 
punish? —has it the right to degrade? — or should it endeavor 
to reform the convict? 

A man is taken to the penitentiary. He is clad in the gar- 
ments of a convict. He is degraded —he loses his name — he 
is designated by a number. He is no longer treated as a human 
being — he becomes the slave of the State. Nothing is done for 
his improvement — nothing for his reformation. He is driven 
like a beast of burden; robbed of his labor; leased, it may be, 
by the State to a contractor, who gets out of his hands, out of 
his muscles, out of his poor brain, all the toil that he can. He 
is not allowed to speak with a fellow-prisoner. At night he is 
alone in his cell. The relations that should exist between men 
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are destroyed. He is a convict. He is no longer worthy to as- 
sociate even with his keepers. The jailer is immensely his su- 
perior, and the man who turns the key upon him at night re- 
gards himself, in comparison, as a model of honesty, of virtue 
and manhood. The convict is pavement on which those who 
watch him walk. He remains for the time of his sentence, and 
when that expires he goes forth a branded man. He is given 
money enough to pay his fare back to the place from whence he 
came. 

What is the condition of this man? Can he get employment? 
Not if he honestly states who he is and where he has been. The 
first thing he does is to deny his personality, to assume a name. 
He endeavors by telling falsehoods to lay the foundation for fu- 
ture good conduct. The average man does not wish to employ 
an ex-convict, because the average man has no confidence in the 
reforming power of the penitentiary. He believes that the con- 
vict who comes out is worse than the convict who went in. He 
knows that in the penitentiary the heart of this man has been 
hardened— that he has been subjected to the torture of per- 
petual humiliation—that he has been treated like a ferocious 
beast; and so he believes that this ex-convict has in his heart 
hatred for society, that he feels he has been degraded and 
robbed. Under these circumstances, what avenue is open to the 
ex-convict? If he changes his name there will be some detect- 
ive, some officer of the law, some meddlesome wretch, who will 
betray his secret. He is then discharged. He seeks employ- 
ment again, and he must seek it by again telling what is not true. 
He is again detected, and again discharged. And finally he be- 
comes convinced that he cannot live as an honest man. He nat- 
urally drifts back into the society of those who have had a like 
experience ; and the result is that in a little while he again stands 
in the dock, charged with the commission of another crime. 
Again he is sent to the penitentiary —and this is the end. He 
feels that his day is done, that the future has only degradation 
for him. 

The men in penitentiaries do not work for themselves. Their 
labor belongs to others. They have no interest in their toil — 
no reason for doing the best they can —and the result is that 
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the product of their labor is poor. This product comes in com- 
petition with the work of mechanics, honest men, who have 
families to support, and the cry is that convict labor takes the 
bread from the mouths of virtuous people. 

Sixth. Why should the State take without compensation the 
labor of these men; and why should they after having been im- 
prisoned for years, be turned out without the means of support? 
Would it not be far better, far more economical, to pay these men 
for their labor, to lay aside their earnings from day to day, from 
month to month, and from year to year, to put this money at 
interest, so that when the convict is released after five years of 
imprisonment he will have several hundred dollars of his own — 
not merely money enough to pay his way back to the place from 
which he was sent, but enough to make it possible for him to 
commence business on his own account, enough to keep the 
wolf of crime from the door of his heart? 

Suppose the convict comes out with $500. This would be to 
most of that class a fortune. It would form a breastwork, a 
fortress, behind which the man could fight temptation. This 
would give him food and raiment, enable him to go to some other 
State or country where he could redeem himself. If this were 
done thousands of convicts would feel under immense obligation 
to the government. They would think of the penitentiary as the 
place in which they were saved—in which they were re- 
deemed — and they would feel that the verdict of guilty rescued 
them from the abyss of crime. Under these circumstances the 
law would appear beneficent, and the heart of the poor convict, 
instead of being filled with malice, would overflow with gratitude. 
He would see the propriety of the course pursued by the govern- 
ment. He would recognize and feel and experience the benefits 
of this course, and the result would be good, not only to him, 
but to the nation as well. 

If the convict worked for himself he would do the best he 
could, and the wares produced in the penitentiaries would not 
cheapen the labor of other men. 

Seventh. There are, however, men who pursue crime as a vo- 
cation —as a profession— mep who have been convicted again 
and again, and who still persist in using the liberty of intervals 
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to prey upon the rights of others. What shall be done with 
these men and women? 

Put one thousand hardened thieves on an island— compel them 
to produce what they eat and use— and I am almost certain that 
a large majority would be opposed to theft. Those who worked 
would not permit those who did not to steal the result of their 
labor. In other words, self-preservation would be the dominant 
idea, and these men would instantly look upon the idlers as the 
enemies of their society. 

Such a community would be self-supporting. Let women of 
the same class be put by themselves. Keep the sexes absolutely 
apart. Those who are beyond the power of reformation should 
not have the liberty to reproduce themselves. Those who can 
not be reached by kindness—by justice —those who under no 
circumstances are willing to do their share, should be separated. 
They should dwell apart, and dying, should leave no heirs. 

What shall be done with the slayers of their fellow-men — with 
murderers? Shall the nation take life? It has been contended 
that the death penalty deters others — that it has far more terror 
than imprisonment for life. What is the effect of the example 
set by a nation? Is not the tendency to harden and degrade not 
only those who inflict and those who witness, but the entire 
community as well? A few years ago a man was hanged at 
Alexandria, Va. One who witnessed the execution on that very 
day murdered a peddler in the Smithsonian grounds at Washing- 
ton. He was tried and executed, and one who witnessed his 
hanging went home and on the same day murdered his wife. 

The tendency of the extreme penalty is to prevent conviction. 
In the presence of death it is easy for a jury to find a doubt. 
Technicalities become important, and absurdities, touched with 
mercy, have the appearance for amoment of being natural and log- 
ical. Honest and conscientious men dread a final and irrevocable 
step. Ifthe penalty were imprisonment for life, the jury would 
feel that if any mistake were made it could be rectified; but 
where the penalty is death a mistake is fatal. A conscientious 
man takes into consideration the defects of human nature — the 
uncertainty of testimony, and the countless shadows that dim 
and darken the understanding, and refuses to find a verdict that, 
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if wrong, cannot be righted. The death penalty, inflicted by the 
government, is a perpetual excuse for mobs. 

The greatest danger in a republic is a mob, and as long as 
States inflict the penalty of death, mobs will follow the example. 
If the State does not consider life sacred, the mob, with ready 
rope, will strangle the suspected. The mob will sgy: ‘* The 
only difference is in the trial; the State does the same — we know 
the .nan is guilty — why should time be wasted in technicalities ?”’ 
In other words, why may not the mob do quickly that which the 
State does slowly ? 

Every execution tends to harden the public heart — tends to 
lessen the sacredness of human life. In many States of this 
Union the mob is supreme. For certain offenses the mob is ex- 
pected to lynch the supposed criminal. It is the duty of every 
citizen — and as it seems to me, especially of every lawyer —to 
do what he can to destroy the mob spirit. One would think 
that men would be afraid to commit any crime in a community 
where the mob is in the ascendancy, and yet such are the con- 
tradictions and subtleties of human nature that it is exactly the 
opposite. And there is another thing in this connection — the 
men who constitute the mob are, as arule, among the worst, the 
lowest and the most depraved. 

A few years ago, in Illinois, a man escaped from jail, and, in 
escaping, shot the sheriff. He was pursued, overtaken — 
lynched. The man who put the rope around his neck was then 
out on bail, having been indicted for an assault to murder. And 
after the poor wretch was dead, another man climbed the tree 
from which he dangled and, in derision, put a cigar inthe mouth 
of the dead; and this man was on bail, having been indicted for 
larceny. 

Those who are the fiercest to destroy and hang their fellow- 
men for having committed crime are, for the most part, at heart, 
criminals themselves. 

As long as nations meet on the fields of war — as long as they 
sustain the relations of savages to each other —as long as they 
put the laurel on the brows of those who kill—just so long 
will citizens resort to violence and the quarrels of individuals be 
settled by dagger and revolver. 


if 
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Eighth. If we are to change the conduct of men, we must 
change their conditions. Extreme poverty and crime go hand 
in hand, Destitution multiplies temptations and destroys the 
finer feelings. The bodies and souls of men are apt to be clad 
in like garments. If the body is covered with rags, the soul is 
generally jn the same condition. Self-respect is gone — the man 
looks down—he has neither hope nor courage. He becomes 
sinister — he envies the prosperous — hates the fortunate and de- 
spises himself. 

As long as children are raised in the tenement and gutter, the 
prisons will be full. The gulf between the rich and poor will 
grow wider and wider. One will depend on cunning, the other 
on force. It is a great question whether those who live in luxury 
can afford to allow others to exist in want. The value of prop- 
erty depends, not on the prosperity of the few, but on the pros- 
perity of a very large majority. Life and property must be se- 
cure, or that subtle thing called ‘* value ’’ takes its leave. The 
property of the many is a perpetual menace. If we expect a 
prosperous and peaceful country, the citizens must have homes. 
The more homes, the more patriots, the more virtue, and the 
more security for all that gives worth to life. 

We need not repeat the failures of the old world. To divide 
lands among successful generals, or among favorites of the 
crown, to give vast estates for services rendered in war, is 
no more worse than to allow men of great wealth to purchase 
and hold vast tracts of land. The result is precisely the same — 
that is to say, a nation composed of a few landlords and of many 
tenants —the tenants resorting from time to time to mob vio- 
lence, and the landlords depending upon a standing army. The 
property of no man however should be taken for either private 
or public use without just compensation and in accordance with 
law. There is in the State what is known as the right of eminent 
domain. The State reserves to itself the power to take the land of 
any private citizen for a public use, paying to that private citizen a 
just compensation to be legally ascertained. When a corpora- 
tion wishes to build a railway, it exercises this right of eminent 
domain, and where the owner of the land refuses to sell the right 
of way, or land for the establishment of stations or shops, and 
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the corporation proceeds to condemn the land to ascertain its 
value, and when the amount thus ascertained is paid, the prop- 
erty vests in the corporation. This power is exercised because 
in the estimation of the people the construction of a railway is 
a public good. 

I believe that this power should be exercised in another di- 
rection. It would be well as it seems to me for the Legislature 
to fix the amount of land that a private citizen may own, that 
will not be subject to be taken for the use of which I am about to 
speak. The amount to be thus held will depend upon many local 
circumstances, to be decided by each State for itself. Let me 
suppose that the amount of land that may be held for a farmer 
for cultivation has been fixed at one hundred and sixty acres — 
and suppose that A. has several thousand acres. B. wishes to 
buy one hundred and sixty acres or less of this land, for the 
purpose of making himself a home. A. refuses to sell. Now, 
I believe that the law should be so that B. can invoke this right 
of eminent domain and file his petition, have the case brought 
before a jury or before commissioners, who shall hear the evi- 
dence and determine the valueand on the payment of the amount 
the land shall belong to B. 

I would extend the same law to lots and houses in cities and 
villages —the object being to fill our country with the owners of 
homes, so that every child shall have a fireside, every father and 
mother a roof, provided they have the intelligence, the energy 
and the industry to acquire the necessary means. 

Tenements and flats and rented lands are, in my judgment, 
the enemies of civilization. They make the rich richer and the 
poor poorer. They put a few in palaces, but they put many in 
prison. 

I would goa step further than this. I would exempt the home 
of a certain value notonly from levy and sale, but from every kind 
of taxation, State and national — so that these poor people would 
feel that they were in partnership with nature —that some of 
the land was absolutely theirs, and that no one could drive them 
from their home—so that mothers could feel secure. [f the 
home increased in value, and exceeded the limit, then taxes 
could be paid on the excess, and if the home was sold, I would 
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have the money realized exempt for a certain time in order that 
the family should have the privilege of buying another home. 

The home, after all, is the unit of civilization, of good govern- 
ment; and to secure homes for a great majority of our citizens, 
would be to lay the foundation of our government deeper and 
broader and stronger than that of any nation that has existed 
among men. 

Ninth. No one places a higher value upon the free school than 
I do; and no one takes greater pride in the prosperity of our 
colleges and universities. But at the same time, much that is 
called education simply unfits men successfully to fight the battle 
of life. Thousands are to-day studying things that will be of 
exceedingly little importance to them or to others. Much valu- 
able time is wasted in studying languages that long ago were 
dead, and histories in which there is no truth. 

There was an idea in the olden times — and it is not yet dead — 
that whoever was educated ought not to work; that he should 
use his head and not his hands. Graduates were ashamed to be 
found engaged in manual labor, in ploughing fields, in sowing or 
in gathering grain. To this manly kind of independence they 
preferred the garret and precarious existence of an unappreciated 
poet, borrowing their money from their friends and their ideas 
from thedead. The educated regarded the useful as degraded — 
they were willing to stain their souls to keep their hands white. 

The object of all education should be to increase the useful- 
ness of man —usefulness to himself and others. Every human 
being should be taught that his first duty is to take care of him- 
self,and that to be self-respecting he must be self-supporting. 
To live on the labor of others, either by force which enslaves, 
or by cunning which robs, or by borrowing or begging, is wholly 
dishonorable. Every man should be taught some useful art. 
His hands should be educated as well as his head. He should be 
taught to deal with things as they are—with life as it is. This 
would give a feeling of independence, which is the firmest foun- 
dation of honor, of character. Every man knowing that he is 
useful, admires himself. 

In all the schools children should be taught to work in wood 
and iron, to understand the construction and use of machinery, 
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to become acquainted with the great forces that man is using to 
do his work. The present system of education teaches names, 
not things. It is as though we should spend years in learning 
the names of cards, without playing a game. 

In this way boys would learn their aptitudes — would ascer- 
tain what they were fitted for— what they coulddo. It would 
not be a guess or an experiment, but a demonstration. Educa- 
tion should increase a boy’s chances of getting aliving. The real 
good of it is to get food and roof and raiment, opportunity to 
develop the mind and the body and live a full and ample life. 
The more real education, the less crime — and the more homes, 
the fewer prisons. 

Tenth. The fear of punishment may deter some, the fear of 
exposure others; but there is noreal reforming power in fear of 
punishment. Men can not be tortured into greatness, into good- 
ness. All this, as I said before, has been thoroughly tried. The 
idea that punishment was the only relief found its limit, its in- 
finite, in the old doctrine of eternal pain; but the believers in 
that dogma stated distinctly that the victims never would be, 
and never could be reformed. 

As men become civilized they become capable of greater pain 
and of greater joy. To the extent that the average man is capa- 
ble of enjoying or suffering, to that extent he has sympathy with 
others. The average man, the more enlightened he becomes, 
the more apt he is to put himself in the place of another. He 
thinks of his prisoner, of his employe, of his tenant —and he 
even thinks beyond these; he thinks of the community at large. 
As man becomes civilized he takes more and more into considera- 
tion circumstances and conditions. He gradually loses faith in 
the old ideas and theories that every man can do as he wills, and 
in place of the word ** wills,’’ he puts the word ‘‘ must.’’ The 
time comes to the intelligent man when in place of punishments 
he thinks of consequences, results—that is to say, not some- 
thing inflicted by some other power, but something necessarily 
growing out of what is done. The clearer men perceive the 
consequences of actions, the better they will be. Behind conse- 
quences we place no personal will, and consequently do not re- 


gard them as inflictions or punishments. Consequences, no 
VOL. XXIV. 14 


208 24 AMERICAN LAW REVIEW. 


matter how severe they may be, create in the mind no feeling of 
resentment, no desire for revenge. We do not feel bitterly to- 
ward the fire because it burns, or the frost that freezes, or the 
flood that overwhelms, or the sea that drowns — because we at- 
tribute to these things no motive, good or bad. So, when through 
the development of the intellect man perceives not only the na- 
ture, but the absolute certainty of consequences, he refrains from 
certain actions, and this may be called reformation through the in- 
tellect — and surely there is no better reformation than this. 
Some may be, and probably millions have been, reformed through 
kindness, through gratitude — made better inthesunlightof charity. 
In the atmosphere of kindness the seeds of virtue burst into bud 
and flower. Cruelty, tyranny, brute force, do not and cannot by 
any possibility better the heart of man. He who is forced upon 
his knees has the attitude, but never the feeling, of prayer. 

I am satisfied that the discipline of the average prison hardens 
and degrades. It is for the most part a perpetual exhibition of 
arbitrary power. There is really no appeal. The cries of the 
convict are not heard beyond the walls. The protests die in 
cells, and the poor prisoner feels that the last tie between him 
and his fellow-men has been broken. He is kept in ignorance 
of the outer world. The prison is a cemetery, and his cell isa 
grave. 

In many of the penitentiaries there are instruments of torture, 
and now and thena convict is murdered. Inspections and inves- 
tigations go for naught, because the testimony of a convict goes 
for naught. He is generally prevented by fear from telling his 
wrongs ; but if he speaks, he is not believed — he isregarded as 
less than a human being, and so the imprisoned remain without 
remedy. When the visitors are gone, the convict who has spoken 
is prevented from speaking again. 

Every manly feeling, every effort toward real reformation, is 
trampled underfoot, so that when the convict’s time is out there 
is little left on which to build. He has been humiliated to the 
last degree, and his spirit has so long been bent by authority 
and fear that even the desire to stand erect has almost faded 
from the mind. The keepers feel that they are safe, because no 
matter what they do, the convict when released will not tell the 
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story of his wrongs, for if he conceals his shame, he must also 
hide their guilt. 

Every penitentiary should bea real reformatory. That should 
be the principal object for the establishment of the prison. The 
men in charge should be of the kindest and noblest. They should 
be filled with divine enthusiasm for humanity, and every means 
should be taken to convince the prisoner that his good is sought — 
that nothing is done for revenge —nothing for a display of 
power, and nothing for the gratification of malice. He should 
feel the warden is his unselfish friend. When a convict is charged 
with a violation of the rules — with insurbordination, or with any 
offense, there should be an investigation in due and proper form, 
giving the convict an opportunity to be heard. He should not 
be for one moment the victim of an irresponsible power. He 
would then feel that he had some rights, and that some little of 
the human remained in him still. They should be taught things 
of value — instructed by competent men. Pains should be taken, 
not to punish, not to degrade, but to benefit and ennoble. 

We know, if we know any thing, that men in the peniten- 
tiaries are not altogether bad, and that many out are not alto- 
gether good; and we feel that in the brain and heart of all there 
are the seeds of good and bad. We know too that the best are 
liable to fall, and it may be that the worst, under certain condi- 
tions, may be capable of grand and heroic deeds. Of one thing 
we may be assured—and that is, that criminals will never be 
reformed by being robbed, humiliated and degraded. 

Ignorance, filth and poverty are the missionaries of crime. 
As long as dishonorable success outranks honest effort — as long 
as society bows and cringes before the great thieves, there will be 
little ones enough to fill the jails. 

Eleventh. All the penalties, all the punishments, are inflicted 
under a belief that man can do right under all circumstances — 
that his conduct is absolutely under his control, and that his will 
is a pilot that can, in spite of winds and tides, reach any port 
desired. All this is, in my judgment, a mistake. It is a denial 
of the integrity of nature. It is based upon the supernatural 
and miraculous, and as long as this mistake remains the corner- 
stone of criminal jurisprudence, reformation will be impossible. 
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We must take into consideration the nature of man — the facts 
of mind —the power of temptation — the limitations of the in- 
tellect — the force of habit — the result of heredity — the power 
of passion—the domination of want—the diseases of the 
brain—the tyranny of appetite —the cruelty of conditions — 
the results of association — the effects of poverty and wealth, 
of helplessness and power. 

Until these subtle things are understood — until we know that 
man, in spite of all, can certainly pursue the highway of the 
right, society should not impoverish and degrade, should not 
chain and kill, those who, after all, may be the helpless victims 
of unknown causes that are deaf and blind. 

We know something of ourselves — of the average man — of 
his thoughts, passions, fears and aspirations — something of his 
sorrows and his joys, his weakness, his liability to fall—some- 
thing of what he resists— the struggles, the victories and the 
failures of his life. We know something of the tides and cur- 
rents of the mysterious sea— something of the circuits of the 
wayward winds — but we do not know where the wild storms 
are born that wreck and rend. Neither do we know in what 
strange realm the mists and clouds are formed that dim and 
darken all the heaven of the mind, nor from whence comes the 
tempest of the brain in which the will to do, sudden as the light- 
ning’s flash, seizes and holds the man until the dreadful deed is 
done that leaves a curse upon the soul. 

We do not know. Our ignorance should make us hesitate. 
Our weakness should make us merciful. 

I cannot more fittingly close this address than by quoting the 
prayer of the Buddhist: ‘‘ I pray thee to have pity on the vi- 
cious — thou hast already had pity on the virtuous by making 
them so.”’ 


Rosert G. INGERSOLL. 
New YorE. 
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Non a Pretoris edictu, neque a Duodecim Tabulis, sed penitus ex inteima 
philosophia pauriendum juris disciplinam. 

Among the numerous subjects of interest discussed in the last 
three volumes of the American Law Review, there are three 
which strike me as peculiarly worthy of attention; namely, The 
Certainty or Uncertainty of the Law, Legal Education, and 
Codification. 

The first I treated of in a former number of the Review; the 
others I propose to discuss, the one in this article, and the other 
on some future occasion, thus following (though afar off) in the © 
footsteps of the great philosopher, and producing a trilogy, that 
I humbly think will vie, not certainly in genius or eloquence, 
but in the importance, interest, and dignity of the subject, with 
any of Plato’s. 

The subject of legal education, though of supreme interest, has 
received but little attention in this Review, except incidentally 
in the discussion by Messrs. Bishop, Gray and Schouler, of the 
comparative merits of the ** case system,”’ in use at the Harvard 
Law School, and the old system of teaching by text-books. 

On this question Professor Gray takes the affirmative, and Mr. 
Schouler the negative, and Mr. Bishop expresses no definite opin- 
ion. To me it seems, if we confine the question to the use of 
such text-books as we have at our command, that neither system 
presents any reasonable hope of favorable results. 

The ** case system,’’ as observed by Mr. Bishop, is a clear and 
emphatic declaration on the part of the university that there are 
no English or American text-books suitable for the purposes of 
elementary instruction; and in this verdict, though vehemently 
attacked by Mr. Schouler, I concur, and am therefore of the 
opinion that the Harvard Law School, in rejecting a system 
clearly inefficient, stands on a higher plane than other schools; 
who go on contentedly with it without recognizing its inefficiency. 
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I cannot, however, accept any more than Mr. Schouler 
** Professor Gray’s corollary that judges are necessarily wiser 
and abler and more worthy of influencing our jurisprudence than 
lawyers who write treatises."’ To me it seems that the same 
radical defects run through both treatises and decisions, flowing 
from the same causes, and rendering them equally inefficient, 
either for the exposition of the law or for educational purposes, 
The causes of these defects I adverted to in a former article in 
seeking to account for the uncertainty of judicial decisions; 
where I attempted to show that the principal cause lies in the fact 
that both English and American lawyers have lost the true con- 
ception of the nature of the law, and what is worse have directly 
or indirectly imbibed from Bentham and Austin a false and per- 
nicious theory with regard to it, that has so perverted their moral 
and intellectual powers as to render them (I hope temporarily) 
incapable of understanding those simple fundamental principles, 
upon which the certainty of the law, its correct expression, 
and its just administration depends; and to the same facts, in my 
opinion is to be ascribed the manifest inferiority of our element- 
ary books.! Hence I regard both Professor Gray’s opinion of 
the decisions and Mr. Schouler’s of the text-books as altogether 
too flattering, and think the question of their respective merits 
for purposes of legal education may be disposed of by the 
maxim, de minimis non est disputandum. 

With regard to the text-books, I fully appreciatathe unques- 
tionable ability displayed in many of them, and their utility for 
the purpose for which they were designed. What our lawyers 
need, or at least what they think they need, is merely such books 
as will facilitate access to cases; and it cannot be denied that this 
demand is fairly supplied, and that, in supplying it, great indus- 


1 My remarks on the profession 
here and elsewhere must be under- 
stood as referring to the general mass 
only. Idoubt not that among them are 
many that ‘‘have not bowed the knee to 
Baal;’? among whom may be instanced 
the authors of the following articles 
appearing inthis Review, viz.: ‘* The 
Common Law Considered as a System 


of Reasoning,’? (Mr. Bishop); ‘The 
Uncertainty of the Law,’’ (Judge 
Cooley); ** The Evils of Case Law,” 
(Mr. Christy); ‘More Justice and 
Less Technicality,’?’ (Judge Thomp- 
son); and also Mr. Bliss in his work 
on Sovereignty, and doubtless others 
whose names just now escape me. 
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try and ability are displayed. Our text-books, therefore, are 
simply what the existing system, — which has abandoned reason 
and logic, and seeks for the law in precedents, — demands ; and, 
were they anything more, would probably not be appreciated 
by the profession. Naturally therefore, they lack the clearness 
of thought and accuracy of expression, the capacity at once for 
broad generalization, and for acute distinction, and in fine the 
logical power, which distinguished the writings of the classical 
jurists of the Roman law, and rendered them almost perfect 
models of the true method and style of legal exposition. Hence 
they cannot be compared with the Institutes, or the Pandects of 
Justinian, or, indeed, with the works of the French jurist®, such 
as Pothier, or Domat, or even with those of the German jurists, 
as for instance Savigny, Thibaut, Mackeldey and others; who, — 
though since the time of Austin it has been the fashion to de- 
preciate them, — in fact stand in the front rank of jurists; and 
to whom our own writers in general present a contrast sufli- 
ciently mortifying. 
Hence, I am unable to go along with Mr. Schouler when he 
speaks of the ‘‘ clear fame of Blackstone and Kent,’’ and cites 
them apparently as happy models of what text-books should be. 
Kent was a great jurist; but his work presents almost every 
defect that could have been expected from one who spent his 
life in the labors of ¢he bar and the bench, and whose attention 
had never been directed, either to the subject of education, or 
to general jurisprudence. Blackstone also is not without merit. 
His Commentaries, considered as a historical introduction to 
the now almost obsolete English Law of Real Property and of 
Procedure, are entitled to commendation ; and to the philosoph- 
ica] student, who recognizes the necessity of historical study, 
they can never be superseded. But the shallowness and incon- 
sistency of his conceptions as to the nature and general princi- 
ples of the law, the absurdity of his divisions, and his ignorance 
of the first principles of scientific jurisprudence, have been so 
frequently and ably exposed as to become a commonplace in the 
literature of jurisprudence; and the innocent faith with which 
English and American lawyers cling to their admiration of him 
is the most convincing proof of the fact otherwise notorious that 
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they have altogether neglected the rational and scientific study of 
jurisprudence; and, it must be added (I know it is impolite to 
say it; but the wounds of a friend are faithful), they have in 
consequence become reduced in capacity for dealing with it, 
to a state closely bordering on mental imbecility.! 

With regard to the ** case system,”’ nothing can be said in its 
favor except to credit it, as we have done, with frankly accept- 
ing an unfortunate situation. 

No one of course can doubt the utility of cases for the pur- 
poses of illustration ; and indeed the law can be taught in no other 
way. But, for the purpose of instruction, it is the case itself, 
and net the opinion of the judge (unless remarkable for its in- 
trinsic merit), that is of value. To impress’upon the mind of 


the student, for instance, the principle of the obligation to return 
a deposit, the case of Ali Cogia v. Nouredden, in the Arabian 
Nights, is quite as useful as the most solemn judicial decision ; 
and the allusion of Sir William Jones,? to the story of the Spar- 
tan who applied to the oracle at Delphi for its opinion, as to 


whether it was right for him under the circumstances stated to 
appropriate a deposit, and the reply of the oracle that ‘* it was 
criminal to harbor a thought of withholding deposited goods 
from the owner who claimed them,’’ was a beautiful illustration 
of the legal point, and no less valuable because we have long 
since ceased to regard the authority of the Delphic god; nor can 
the donatio causa mortis be more appositely illustrated than it is 
in Justinian’s Institutes, by reference to the gift of Telamachus 
to Piraeus, as recorded by Homer.® 


1 There are indeed books familiar 
to the student, say of thirty years ago, 
which may be said fairly to fulfill, or 
to have fulfilled, the essential condi- 
tions required. Such were ‘ Coke- 
Littleton,’”’ in spite of its rude form, 
“Fearne on Contingent Remainders,” 
and the old works on Pleading and 
Nisi Prius; from which in their time 
the law on those subjects could be 
readily learned. But these are now 
obsolete and we have nothing to re- 
place them. 


2 Jones on Bailments, 59, 60. 


3 <¢ Et summa, mortis causa donatio 
est, cum magis se quis velit habere 
quam eum, cui donat: magisque eum, 
cui donat quam heredemsuum. Sic & 
Apud Homerum Telemacus donat 
Piraeo Od. 17 in prin. 


He, (when Peiraeus ask’d for slaves to bring 

The gifts and treasures of the Spartan king) 

Thus thoughtful answer’d: “ Those we shall 
not move, 

Dark and unconscious of the will of Jove; 

We know not yet the full event of all: 


: 
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But though cases are useful, and indeed indispensable, in 
education for the purpose of illustrating the principles of the 
law, and its methods of reasoning, by themselves they are al- 
together inadequate as means of education; and to conceive that 
the law can be learned from them alone, in the brief space 
of time allotted to us in this world, is a notion so wild, that it 
could never have been entertained except as the last resort of 
despair. 

In theory also it is difficult to conceive of anything more ab- 
surd than the ‘* case system.’’ The law, as said by Chief Justice 
Holt, consists ‘‘ not in particular instances and precedents, but 
in the reason of the law;’’! but the new system rests upon the 
contrary assumption that the adjudged cases, not reason, are 
‘¢the original sources of the law,’’ and upon the ‘‘ two funda- 
mental propositions that law is a science, and that a science is to 
be studied in its sources.’’ 

According to this notion, the law is supposed to be an induct- 
ive science, and the decisions of the courts to be the natural 
phenomena upon which it rests; and hence the system is lik- 


ened by Professor Gray to the method of learning chemistry by 


retort and crucible. But this is too novel an idea of science, — 
which has been hitherto supposed to rest upon the truths of 
nature, —to be seriously entertained; and, until old notions are 
rectified it must appear even ludicrous, to conceive of a science 
based upon so unstable a foundation as the opinions of men, and 
necessarily fluctuating, inconsistent, and self-contradictory.? 
The notion that cases are the original sources of the law is one 
of very recent importation into our law. The old doctrine is 
that they are merely evidence, of more or less weight, of what 
the law is. And this is undoubtedly the true doctrine. We 


Stabb’d in his palace, if your prince must 
fall, 

Us, and our house, if treason musto’erthrow, 

Better a friend possess them than a foe; 

If death to these, and vengeance, Heaven 
decree, 

Riches are welcome then, not else, to me. 

Till then retain the gifts. 

“Inst. 2, t. 7 De Donationabus,” Cited 
also Dig. 39, t. 6. 


1 Ashby v. White, 2 Ld. Raym. 957. 


2 The absurdity of the notion is 
exquisitely developed by Sir Freder- 
ick Pollock, but with apparent uncon- 
sciousness, in his essay upon, what 
he curiously calls, “The Science of 
Case Law,”’ (Essays in Jur. & Eth., 
p. 237), — which may be recommended 
as most “‘ admirable fooling.” 


31 Bl. C., pp. 69-70. 
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may say, therefore, with Scotus Erigena,' that ‘‘ authority is de- 
rived from reason, not reason from authority ; and where the 
former is not confirmed by reason it is valueless.’’ 

Still more extravagant is the conception when applied to what 
is called the American law ; a system of law which has no com- 
mon legislator or judge, and is therefore obviously not an ex- 
pression of the will of any State, either through its legislators, or 
judges, but a true common law, nomos koinos or jus gentium, 
essentially identical in its nature with the law, or nomos, of 
Greece, or the common law of Europe (which is the Civil 
Law), or the international law of the civilized world; all of 
which rest, not upon the arbitrary will of human creatures, but 
upon custom, and the essential distinctions of right and wrong, 
the just and the unjust, as established in the general conscience, 
and upon the principles of logic and reason. 

The case system must therefore be rejected, and we must go 
back to the old notion that the elements of the law can be suc- 
cessfully taught in no other way than by text-books,— not indeed 
such as we have, but by books adapted to the purpose. The 
practical problem for us therefore is to ascertain what kind of 
books we need, and the most feasible means of obtaining them. 

On the first point, a remark of Mr. Schouler’s, — interpreted 
however, as they say dreams should be, by contraries,— suggests 
the true answer. In his opinion, the inquirer ‘‘is on a false 
course, if he is led to believe that law is an exact science, and 
capable of being reduced to a few simple principles, unerringly 
applied,’? —a remark, in the literal expression doubtless true, 
but in its practical effect altogether false; and which suggests, 
and, so to speak, touches with a needle, the exact point in which 
our books are deficient, and the cause of their deficiency. For 
though we cannot say with accuracy that the law is altogether 
an ‘* exact science,’’ any more than we can say with Coke that 
it is ** nothing else but reason,’’ or that the whole of it is suscept- 
ible of being reduced to a few simple principles, yet these prop- 
ositions may be asserted, as substantially, or nearly, true, of 
the law of Private Right; which is the principal part of the law 


1 Cited Laurie. The Rise of Universities, p. 35. 
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and that for which all the rest exists ; and it may be said further 
that this part of the law with the exception of an inconsiderable 
part of it, can be reduced to a few simple principles, rational in 
their character} logically arranged, accurately expressed, and 
readily cognoscible, and more nearly approaching to the form 
of an exact science than any other branch of the science of human 
nature, not excepting political economy, — a proposition that to 
most of my readers will probably seem too paradoxical to be 
seriously considered; but which to those who will consider it 
may be readily established, either a priori from the nature of 
the law, or historically from actual experience. 

To commence with the a priori argument; wherein our first 
step must be to obtain a clear conception of the nature of the law. 
In this a definition of the law will not furnish us much assistance, 
but will at least serve to direct and define the scope of our in- 
quiries. For this purpose we make use of the definition of Chief 


Justice Hale; according to which : ‘* The common law of England 
is the common rule for administering justice within this kingdom, 
and asserts the royal prerogative, likewise the rights and liber- 


ties of the subject; it is generally that law by which the deter- 
minations in the King’s ordinary courts are guided.’’! Let it 
_ therefore be assumed that the law, whose nature we are seeking 
to ascertain, is the law which the courts administer, or, at least, 
are supposed to administer.’ 


1 Jac. L. Dict. tit. 
Law.” 

2 Blackstone’s definition need not 
be referred to in this connection except 
as an illustration of the absurdity into 
which an able lawyer can fall when 
straying beyond the beaten track of 
practice, and of the low state of spec- 
ulative thought among us implied by 
its general reception. Mr. Holland’s 
definition (Jur. 1234), is less objec- 
tionable, viz.: ‘* A lawisa general rule 
of external conduct enforced by a sov- 
ereign power, and the law merely an 
aggregate of laws.” It is open, how- 
ever, to the objection that it includes 
much that does not come within the 


Common 


province of the law by which the 
courts are governed in their decisions; 
which is the proper subject of our in- 
vestigations. The definition of Von 
Ihering (Struggle for Law, 5), is bet- 
ter; according to whom the law is 
defined as “ embracing all the princi- 
ples of law (recht) enforced by the 
State;’? and also that of Professor 
Bliss (Sov. 52) who defines it as ‘‘an 
aggregate of the rules recognized or 
prescribed by the supreme power of 
the State, regulating the property and 
personal relations of men.’ Both of 
these definitions refer only to the 
rules and principles by which the de- 
cisions of the courts are governed, but 
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This description of the law, however, gives us no information 
as to its essential nature. The law is not a homogeneous whole, 
but consists,of several different parts or subjects differing essen- 
tially in their nature. Its nature, therefore, cah be understood 
only by an analysis of it, and the separation of it into its several 
parts, and by adivision and subdivision of each part, until we 
have presented to our view the various subjects which make up 
the aggregate which we call the law. 

For this purpose the commonly received division of the law 
will be sufficiently accurate for our purpose; according to which 
it is divided into the criminal and the civil law; and the former 
again into the Jaw of crimes and punishments, and the law of 
criminal procedure ; and the latter, into the law of private right, 
and the law of civil procedure. 

The criminal law consists almost wholly of statutory enact- 
ments, which are simple in their nature and readily understood. 
It differs so essentially in its nature from the civil law that it 
will only produce confusion to consider them together, and it 
will therefore in the present connection be dismissed from con- 
sideration. The law of civil procedure in this country has also 
in the main been reduced to statutory form, and presents but lit- 
tle difficulty in its acquisition. It also differs so essentially in its 
nature from the law of private right that it will be advisable in 
this connection to omit its consideration. 

There remains therefore for our consideration the law of pri- 
vate right (jus privatum); which may be described as consist- 
ing of the aggregate of the rules and principles, whether statutory, 
customary, or of natural reason, by which the courts are gov- 
erned, or supposed to be governed, in determining the questions 
of right involved in civil cases, or controversies; of which defini- 
tion, however, the same observation is to be made as with reference’ 
to our definition of the law in general, that it gives us no infor- 
mation as to the essential nature of the rules and principles of 
which the law of private right is constituted. We must seek 
further, therefore, for an essential definition; and in doing this 


would be better, were they more ex- account the definition of Chief Justice 
plicit upon this point; and on this Hale is to be preferred. 
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we cannot do better than to observe and analyze the actual course 
of business in the courts. 

In every civil suit the immediate question to be determined by 
the court is whether the force of the government shall be used in 
behalf of the plaintiff to compel some act or forbearance upon 
the part of the defendant. This power of coercing another by 
means of the force of the State is called an action ; and the im- 
mediate question in every controversy, therefore, is to determine 
whether the plaintiff has an action against the defendant or 
otherwise. The nature of an action is simple and readily under- 
stood; it is thus defined by Bracton, following Justinian’s Insti- 
tutes, **Actio nihil aliud est quam jus persequendi in judicio quod 
alicui debitur.’’ But it is to be observed that the Latin, jus, 
has a somewhat wider signification than the English term right, 
and is used with propriety to denote actions or legal powers as 
well as rights; and, on account of this ambiguity the definition 
of Heinnecius! is to be preferred, viz: ‘* Actio non est jus sed me- 
dium jus persequendi.’’ An action, however, does not imply the 
actual power of coercion; nor does such actual power necessarily 
constitute an action. Thus should A. have the property of B., 
which he refuses to return, or should he owe money to B., which 
he refuses to pay, in either case B. would have an action against 
A., even though in attempting to enforce it he should be defeated 
by perjury or defective evidence, or by the ignorance or corrup- 
tion of the judge; and this is true whatever theory we adopt as 
to the nature of the law; for even if we should suppose the im- 
practicable dreams of the codifiers to be realized, and the law to 
be composed altogether of laws, or statutory enactments, enu- 
merating all possible injuries, and prescribing the corresponding 
actions, yet the most absolute power could not always render 
the remedy effectual. Whether an action exists therefore is to 
be determined in every case, not by the result of the particular 
suit, but by general principles applicable to all similar cases. 

Of these principles the fundamental one is that wherever there 
is a right there shall be an action; or as it is expressed in a 
maxim common to our own and the Roman law, ‘‘ ubi jus ibé 


1 Cited Aus, Jur. 792. 
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remedium,’’ (where there is a right there shall be a remedy); 
and the converse of the principle is also true; for all actions are 
in theory mere means of enforcing rights. 

The law of private right therefore treats of two principal sub- 
jects, viz., rights and actions; and it is obvious that its nature 
can be understood only by understanding the nature of these 
two. For this purpose a classification of rights, and of ac- 
tions, is necessary, and fortunately we have at hand the accu- 
rate and scientific classification of the Roman lawyers, which, 
though practically unknown to us, is universally recognized by 
other jurists ; and as this classification lies at the very bottom of 


all correct principles of instruction, we will, as briefly as possi- 
ble, give it. 
Rights are of two kinds differing essentially in their nature, 
namely rights of ownership, such as the right which one has in his 
horse, land, or other property, and rights of obligation, such as 
the right to the payment of « debt or the performance of any 
other obligation. A right of the former class is generally called 
a right in rem, and a right of the latter, a right in personam or 
in personam certam ; that is to say, against a specific person. 
The most common and familiar of the rights in rem, or rights 
of ownership, is the right of property, and an analysis of this 
right will disclose to us the nature of this class of rights gener- 
ally. To say that one has a right to a horse, or other thing, that 
it is his or his own, or that it belongs to him, or is his property, ~ 
are all equivalent expressions, and signify that the thing speci- 
fied is, or rightly should be, appropriated to him. The term 
property therefore signifies merely the rightful appropriation by 
the owner of the thing owned; and there is implied in it the fol- 
lowing propositions, viz.: first, actual appropriation is not suffi- 
cient to constitute the right, nor is it necessary to its existence; 
for a man may appropriate that which is another’s and the owner 
be thereby deprived of the enjoyment of his right; second, the 
owner of the thing may to the extent of his right act freely with 
regard to the thing owned according to the dictates of his own 
will; and third, the power of free action with regard to the thing 
owned is taken from the rest of the world, and a corresponding 
moral restraint or duty imposed upon them. 
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All other rights in rem are of essentially the same nature as. 
the right of property. Thus, the right of a man in his own per- 
son consists in its being, like his horse, or land, appropriated 
(proprius), to himself, and free from the power or control of 
others. So also a husband’s right in his wife, or a wife’s right in 
her husband, or a parent’s right in a child, or vice versa, consists 
in the wife, husband, child, or parent, as the case may be, being 
for certain purposes, and to a certain extent, appropriated, or 
exclusively devoted to, the other party to the relation, and free 
from the control or power or interference of others. Rights ia 
rem, therefore, to the extent indicated are all of the same essen- 
tial nature; and in each case we muy say of the object of the 
right, whether property, wife, husband, or child, that it belongs 
to the one having the right, or that it is his, or his own (pro- 
prius), or, in other words, that it is, according to right, appro- 
priated, or exclusively devoted, to him. 

An obligation is a duty owing from one person to another, the 
performance of which may be rightfully exacted by the obligee, 
or person to whom it is owed. A mere duty, without such cor- 
responding right to exact its performance, is not, properly speak- 
ing, an obligation. Thus, there is an obligation on the part of a 
bailee to restore the property intrusted to him, and the bailor 
may rightfully exact the performance of this obligation; but 
there may be a duty on the part of a man to perform a char- 
itable act without any right upon the part of another to exact it, 
or obligation on his part to perform it.!_ This right to exact the 
performance of an obligation is called a right in personam. 

Obligations and the corresponding rights in personam originate 
either from contract, or from delict, or from mere right (ex 
mere jure), without the intervention of contract or delict. To 
the first class belong all obligations arising out of contracts or 
agreements; to the second, all obligations arising from inva- 
sions, or violations of rights in rem; and to the third, all other 
obligations.’ 


1 Pothier on Obligations, p. 1. quodam jure ex variis causarum fig- 
2 This is the division of Gaius: uris.’? (Dig. 44,7,1.) Inthe Insti- 
“Obligationis aut ex contractu nas- tutes, instead of the last subdivision, 
cuntur aut ex maleficio aut proprio we have obligations * quasi ex con- 
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The three propositions implied in the nature of a right in rem 
are equally true mulatis mutandis with reference to a right in 
personam; that is to say: First, actual power to enforce the ob-- 
ligation is not necessary, nor is actual power to compel another 
to do an act, sufficient to constitute a right; second, the owner 
of the right has the liberty to exercise it or not, as he pleases, 
and third, there is a duty or moral restraint resting on mankind 
not to interfere with the exercise of a right, or the performance 
of an obligation. But, in the case of a right in personam, there 
is an additional element, viz.: an obligation or duty upon a spe- 
cific person, namely the obligor, to the owner of the right; and 
this is the characteristic distinction between rights in rem and 

rights in personam.* 

“The classification of actions senaeie to that of rights, and 
is equally clear and satisfactory; but to explain it some pre- 
liminary observations will be necessary. 

It is only when the right is violated by a breach of the tor- 
responding duty that force can be directly applied to effectuate 
it, and then only by the enforcement of the duty. We say di- 
rectly, for it is obvious that rights may be indirectly enforced by 
the threat of punishment for their violation, or in other wordsby 
the criminal law ; which, however, for the present we are not dis- 
cussing. 

In the case of rights in personam the corresponding duty is an 
obligation exactly commensurate with the right, and therefore 
such rights may be directly enforced. But in the case of rights 
in rem the only corresponding duty is the general negative duty 
resting upon all men not to interfere with the right; and this 


can only be directly enforced 


tractu,’”? and “quasi ex maleficio”’ 
(Inst. 3, 14, 2), the last two together 
constituting the class of obligations 
** ex mere jure.”’ 

1 This distinction between rights 
in rem and rights in personam, cor- 
responds precisely with the distinction 
made by Aristotle between distributive 
and corrective, or (as it may, perhaps, 
be more properly called), commutative 


when the right is violated, or 


justice; the former being that branch 
of justice which determines the dis- 
tributive or relative appropriation of 
things, and also of persons where the 
latter are objects of ownership, as, 
for instance, where they are parties 
to a family relation; and the latter, 
that is corrective or commutative justice, 
being that which relates to obliga- 
tions. 
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threatened; in which case there arises a specific duty in the par- 
ticular person invading the right; or in other words an obliga- 
tion and a corresponding right in personam in the person in- 
jured. Hence rights im rem cannot be enforced directly, but 
only indirectly, either by the fear of punishment, or by enfore- 
ing the rights in personam arising from their violation. 

Obligations are divided, according to a classification commonly 
received in our law, into obligations arising from contracts, ex- 
press or implied, and obligations arising from torts, and a cor. 
responding division is made of actions, namely into actions ex 
contractu and ex delicto,— obligations ex mero jure or quasi ex con- 
tractu and quasi ex delicto, and the corresponding actions being 
distributed under the former head. It is more convenient how- 
ever to divide obligations, considered with reference to actions, 
into those obligations which arise upon an actual or threatened 
invasion of a right in rem to restore the party to its free enjoy- 
ment, and obligations to transfer to the obligee money, or other 
property, belonging to the obligor. The obligation resting upon 
any one who has possession of the property of another to restore 
it is an instance of the former class, and the obligation to pay a 
debt or compensation for an injury of the latter. The former 
are called vindicative, and the latter may be called commutative 
obligations, or more properly the corresponding rights in personam 
may be so called. 

Actions to enforce the former class of obligations are called 
actions in rem; those to enforce the latter actions, in per- 
sonam.!_ These terms, however, are open to the objection that 
they seem to imply that actions in rem do not have for their 
object the enforcement of obligations; which is not the case. For 
such actions, as well as actions in personam, have for their imme- 
diate object the enforcement of rights in personam or obligations; 
and the only difference is that in the one case the enforcement 
of the obligation is the ultimate as well as the immediate, object of 
the action, while in the other the obligation is merely subsidiary, 
and the ultimate object is the vindication of the right in rem 


1 Also called by the Roman lawyers ‘‘ vindicationes,”’ and “‘ condictiones.”” 
Inst. 4, 6, 15. 
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which has been invaded or threatened. It would be more ap- 
propriate therefore to term the two classes of actions vindicative 
aud commutative, the former having for their ultimate object the 
vindication of rights in rem already existing in the obligee, and 
the latter the transfer to the obligee of rights in rem previously 
belonging to the obligor. The use of the terms, actions in rem 
and actions in personam is, however, so familiar that it will be 
well to retain them. 

Actions in rem may again be divided into restitutive and pre- 
ventive actions; the former having for their object to restore the 
plaintiff to the enjoyment of a right in rem which has actually 
been invaded, and the latter to prevent a threatened invasion. 
Actions in personam may be subdivided into actions for the spe- 
cific performance of contracts and compensative actions, or actions 
Sor damages, and the latter again into actions ex contractu and 
ex delicto. 

The following examples will illustrate the nature of these differ- 
ent classes of actions, viz.: an action to recover real or personal 
property is a restitutive action in rem and an action to enjoin in 
terference with the plaintiff's property is a preventive action in 
rem; and an action to compel the performance of a contract to 
convey land is an action in personam for specific performance ; 
and an action for damages for breach of contract is a compensative 
action in personam ex contractu; and an action for damages for 
trespass on property, or person, is a compensative action in per- 
sonam ex delicto.* 

The above classification of rights and of actions is accurate, 
scientific, and exhaustive. It has been known to the world for 
over a millennium and a half. It is universally recognized and 
adopted as the basis of all treatises upon the law everywhere 
except with us; and it undoubtedly suggests the true line upon 
which all rational education in the law must proceed. Itis diffi- 


2 Inour law actions are alsodivided, Common Law Courts, and the latter 


according to the forum in which they 
were originally established, into legal 
and equitable; the former being those 
which, while the two jurisdictions 
were separate, were enforced in the 


thus enforced in Courts of Equity. 
The division, however, is only histori- 
cally important, and will be sufficiently 
familiar to professional readers with- 
out further explanation. 
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cult to understand how the law can possibly be taught without 
it; and our neglect of it is a sufficient explanation of the low 
state of legal education among us. Fully to understand its sig- 
nificance, however, and to form a true conception of the nature 
of the law, some further remarks are necessary. 

The law of private right, as we have said, consists of two 
branches, or, we may say, sciences, namely that of rights and that 
of actions; and it is unfortunate that we have not the terms by 
which these can be unambiguously designated. The term right, 
or theoretical jurisprudence, is perhaps the most appropriste 
term to designate the former, and the term practical jurispru- 
dence the latter. The former will first receive our attention. 

The term rights, in its proper sense, connotes, and necessarily 
implies, the quality of rightness. Thus, to say that one has a 
right to property is but another mode of saying, that it is right 
for him to have it, or to say that he has a right to the payment 
of a debt, or the return of a deposit, or to the performance of 
any other obligation, is in effect to say that it is right for him to 
exact it. All rights therefore are moral rights; and it is as 
much a contradiction in terms to speak of a right that is not a 
moral rightas to speak of a square circle, or a four-sided triangle. 

It is in this sense, the term has been always understood by the 
people ; and in the same sense is the proposition to be under- 
stood, when we say that it is the function of the State to protect, or 
enforce rights, or, — as justice consists merely in the observance 
of rights, —to administer justice; by which is meant rights and 
justice in the familiar and proper sense of the terms. It is thus, 
for instance, we use the terms when we say, with Blackstone, 
that, ‘* the principal aim of society is to protect individuals in 
the enjoyment of those absolute rights which were vested in them 
by the immutable law of nature;’’ or when we say with Cousin, 
‘* government, in principle at least, is precisely what Pascal de- 
sired, justice armed with force;’’ and this is also the sense in 
which the terms are used, and the things denoted by them for- 
ever guaranteed to us, in the ‘* Great Charter,’’ the * Bill of 
Rights ’’ and other fundamental laws of English liberty, and in 
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the Declaration of Independence, the Constitution of the United 
States, and the Constitutions of all of the States of the Union. 

Hence the supposed distinction between /egal and moral rights 
now so generally received, and which has had so much to do with 
the existing imperfect and confused state of legal thought and 
morality, is altogether admissible. We cannot say in any sense, 
for instance, that Christ was justly crucified, or Socrates justly 
poisoned, or that anything is right or just, unless it is right and 
just in the sense in which it is understood by all the world, ex- 
cept asmall clique of jurists; who, to reconcile the inconsistencies 
of an absurd theory, have found it necessary to ignore and deny 
the fundamental facts and conceptions upon which all morality 
and all civilization depends. We have only to glance over the 
different classes of rights to which we have referred, to perceive 
at once that this is the case. When we speak of the right of 
personal liberty, or self-ownership, or of the right of a father in 
his child, or of the child to the protection and support of his 
father, or of the right of property, either produced by the owner, 
or vested in him by grant from others, or from the State, or 
when we speak of the right to the return of property which one 
has deposited with another, or of the right.to the repayment of 
money loaned him, or of the right to compensation for an injury, 
or to the performance of a contract founded upon a sufficient con- 
sideration, we speak of things, not created by the will of the 
legislature, but existing by the eternal and immutable principles 
of natural right as developed and established in the general con- 
science ; and which rest, not upon the arbitrary will of men, but 
upon that law which,as Coke says, ‘‘ God at the time of the 
creation of the nature of man infused into his heart for his pres- 
ervation and direction.”’ ! 

Hence these rights do not differ essentially under different 
systems of law. They are not one thing in America, another in 
England or its colonies, and still another in the various coun- 
tries of western Europe; but they are everywhere the same, 
and we may travel from the one country to the other without 
finding them in any way materially affected. 


1 Calvin’s Case, 7 Coke’s R., 12, 13. 
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Rights, therefore, being, not uartificial creations, but natural 
phenomena, the theory of rights must be a true science. This 
science, as we have said, we will call right, or jurisprudence, 
adding the terms theoretical, or practical, accordingly as we may 
have to deal with the mere theory, or with the theory in relation 
to its practical application. In the latter aspect, Pight is but 
another name for jus, or the law; which accordingly is defined by 
the Roman jurists, and by our own Bracton, as the science of the 
just and the unjust (just? atque injusti scientia) or, regarded in 
its practical application, as ** the art of the good and the equal, 
(ars boni and equi) ** of which,”’ says Bracton, following Cel- 
sus, ‘* some one deservedly calls us the priests; for we conduct 
the cult of justice, and administer the principles of sacred right.”” 
To the same effect also is the definition of Leibnitz; ** who de- 
fines jurisprudence to be the science of right (scientia juris), 
on some case, or fact being proposed ;’’ ' or, in his own language, 
as ** the science of actions in so far as they may be termed just 
and unjust;’’? and of Suarez, who defines it, as being ‘* nothing 
more than a certain application of moral philosophy to regulate 
and govern the political morals of the State;’’ * and with these 
definitions agrees Coke’s proposition, that the Common Law is 
the ‘* perfection of reason,”’ or ‘* nothing else but reason.”’ 

It is thus that the law has in practice always been habitually re- 
garded by the jurists of the Roman law, and by our own uatil 
lately ; and in view of the very nature of the conception of rights, 
‘as established in the most profound moral convictions of civilized 
peoples, and as embodied in all the fundamental laws of the 
English race, it is obvious that the law, which is but the expres- 
sion, and attempted realization, of rights, cannot be otherwise 
regarded. It is obvious also in view of the substantial identity 
of rights in the different States of the Union, — each with its own 
ndependent system of law,—and in England and its numerous 
colonies, and in all the independent states of Western Europe, 
that the part of the law in which rights are expressed, or in other 
words the declaratory part of the law, is substantially identical 
in all civilized countries; so that thus far the noble dream of 
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Cicero is realized: ‘** Non erit alia lex Rome, alia Athenis; alia 
nunc alia posthac ; sed et apud omnes gentes, et omnia tempora 
una eademque lex obtinebit.’’ For the law, by which rights are 
ascertained and determined, is no other than ‘* right reason ;”’ 
which ‘* is itself a law, congenial to the feelings of nature, dif- 
fused among all men, uniform, eternal, nor does it speak one 
language at Rome, and another at Athens, varying from place to 
place, or from time to time; it addresses itself to all nations and 
to all ages, deriving its authority from the common sovereign of 
the universe;’’ and this is the law of which Brougham speaks, 
when he says, it is ‘* a law above all the enactments of human 
codes, — the same throughout the world, —the same in all times. 
It is a law written by the finger of Goduponthe heart of man.’’! 

In no other way can be explained the wonderful history of the 
adoption of the Roman law by modern Europe, and its subsequent 
influence upon jurisprudence, and morality, and upon civilization 
generally. Weare wont to speak of the renaissance of litera- 
ture following the fall of Constantinople in the latter half of the 
fifteenth century, as the renaissance, par excellence; but, if we 
have regard to the most vital elements of civilization, the true 
renaissance of European civilization must be dated back to the 
early part of the twelfth century, when Irnerius, an obscure pro- 
fessor of an obscure school at Bologna, rediscovered the Roman 
Law for the modern world, and delivered his lectures on the 
Corpus Juris Civilis, as collected by Justinian. The eagerness 
with which there flocked to him, and to his successors, students 
from every part of Europe, numbering before the close of the 
century more than ten thousand, and within a short period after- 
wards, twenty thousand, the rapid diffusion of the new learning 
by its enthusiastic disciples, its introduction into the universities 
everywhere, or rather the creation of universities for imparting 
its instruction, the general reception of the Roman law as the 
common law of the civilized world, and its subsequent effect in 
developing scientific jurisprudence, of which it forms the basis, 
and International Law, which is but an application of its princi- 
ples, cannot be accounted for in any other way than by the 
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recognition of the fact that the Roman law is, as Leibnitz says, 
«+a refined and deeply meditated system of natural jurispru- 
dence,”’ or, as it is often called, ** written reason.’’ 

Right, or the science of rights, is, therefore, a pure science, and 
constitutes at once a department of morality, and a branch of the 
law of private right. In its latter aspect, as in all cases of a 
science treated with reference to its practical application, or in 
other words in relation to its corresponding art, — it requires a 
somewhat different arrangement and treatment from what 
is required when considered independently; and hence in 
form will be somewhat modified. These modifications are in- 
deed numerous and important, and present a subject well worthy 
of an extended consideration; but our space forbids us to do more 
than to refer briefly to one or two of the most important. 

Theoretical right deals only with abstract cases, and is unem- 
barrassed by questions of fact ; but it is otherwise with the law of 
actions; which has to deal at once with questions of right and 
questions of evidence. Such questions of evidence will in gen- 
eral arise only in actual cases coming before the courts for adju- 
dication. But often it is necessary to deal with cases by classes, 
and to determine in advance what evidence shall be required, or 
shall be sufficient, for the proof of certain classes of facts. 
Such provisions find their justification in the danger of perjury, 
and in the probability that to allow parole testimony as to such 
classes of facts would quite as often result in the violation of 
rights, as in their vindication. Hence the necessity, or supposed 
necessity, of such legislation as the statute of frauds and per- 
juries, and of such rules of the law as that which makes a writ- 
ten instrument conclusive, and forbids the introduction of parole 
evidence to contradict, or vary it; and of an analogous character 
are also such rules as that simplex commendatio non nocet, and 
others of a like kind. Hence it is easy to see that the theory of 
right, when considered with reference to its practical application, 
must be profoundly modified by its implication with questions of 
evidence. 

It must also be modified, and in a still greater degree, by the 
fact that these, and other rules for the practical application of the 
theory of rights must, from the nature of the case, be the result 
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of human instrumentality, which is always, and necessarily, int- 
perfect. Hence mistakes and blunders will be made and under 
the influence of custom and precedent, become stereotyped in 
the law. 

From these two causes it results that, while in theory actions 
should correspond precisely with rights, in practice they fail to 
do so, and thus many rights are without the corresponding rem- 
edy. Hence, in practical jurisprudence, we have the distinction, 
unknown to the theory of right, between actionable and nou- 
actionable, or, as they are otherwise called, between juridical 
and non-juridical rights,,—a distinction with reference to 
practice extremely important to observe, and with reference to 
theory no less so; for there is no. fallacy more common, and 
more pernicious in its consequences, than to infer from the non- 
existence of an action or remedy, the non-existence of the right. 
It was said, indeed, by Chief Justice Holt,’ that a right without a 
remedy is a vain thing, and in the connection in which it was 
said, the remark was true and embodied a principle which may 
be called the vis medicatriz of the law, namely, that to the ut- 
most extent of human ability no right shall be suffered to be 
without a remedy, or in the words of the maxim, ubi jus ibi 
remedium ; for it is the recognitionof non-actionable rights, and of 
the necessity of providing remedies for them, which in the past 
has produced and governed the development of the law; and 
which is no less essential to its future development, whether that 
is totake place in the main spontaneously, as heretofore, or by 
legislation. But under the influence of prevailing theories this 
maxim has been perverted, and it is now the prevailing notion 
that wherethere is no remedy there is no right, or, as itis otherwise 
expressed, that the actual power of enforcement is an essential 
element of aright. 

The contrary, however, is very clearly recognized in our law. 
Thus it isa well settled principle that a right barred by the statute 
of limitations continues to exist, though the remedy be forever 
gone.*® So, also, it has been repeatedly held with reference to 
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contracts declared void by the usury and banking acts, and with 
reference to conveyances of married women declared void by 
statute on account of defective acknowledgments, and with refer- 
ence to marriages technically void for want of compliance with 
statutory provisions as to the mode of solemnization, that rights 
existed under and by virtue of such contracts, conveyances, and 
marriages, though expressly declared to be void by statute; and 
accordingly subsequent statutes declaring them valid have been 
upheld on the ground that the validating acts did not create new 
rights, but simply provided remedies for rights already existing." 
Otherwise such laws would be clearly unconstitutional; for on the 
theory that there were no pre-existing rights, they would operate 
to transfer the property of one set of persons to another; which 
is forbidden by all the American Constitutions, State and Federal. 

The nature of rights, therefore, is not affected by the imper- 
fections and defects of the methods provided for carrying them 
into effect; nor is the science of rights, considered as a part of 
the law, in any wise different in its essential nature from the 
science of rights considered asa branch of pure morality.” 

With regard to the law of actions, as we have said, it follows 
from the necessary imperfection of all human instrumentality 
that it must always be more or less defective and that. different 
systems will in this respect differ according to the degree of skill 
applied to their development. Thus, the actions of the Roman 
law are remarkable for the scientific accuracy with which they 
have been developed, and our own old common-law actions equally 
remarkable for their rude and unartificial character. But with 
one efficacious stroke the old forms of actions have been abol- 
ished, and our law now stands unembarrassed with the errors and 
mistakes of our ancestors. Hence, free room is left for a sci- 
entific development of this branch of our law; and, unless the 
genius of the profession should fail, such a development may be 
confidently anticipated. 


1 Syracuse Bank v. Davis, 16 Barb. and many important consequences 
108; Dentzel v. Waidie, 30 Cal. 144; deduced from it in the Roman and in 
Goshen v. Stonington, 4 Conn. 309. the modern Civil Law. Savigny on 

2 The existence of non-actionable Obligations; Brown’s Abridgment, §§ 
rights is also very fully recognized 5-11. 
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From what has been said it is very clear that in theory private 
right is nothing more nor less than justice; and that, precisely to 
the extent that the functions of the court have been well per- 
formed, it is in fact identical with justice, and, as those functions 
havé in the main been well performed, that it is in fact very 
nearly identical with it. Atthe same time it is evident that there 
must always exist in the law an arbitrary and accidental element 
not necessarily just, and often even the contrary ; and hence, as 
explained in my former article, the law, since the time of Aristotle, 
has been divided by jurists into the jus gentium and the jus 
civile; the former consisting of the normal and rational part of 
the law, and the latter of its abnormal and accidental part ; and 
hence the law, taken as a whole, is. well said by Ulpian to be 
**that which neither recedes altogether from the jus naturale or 
jus gentium, nor altogether follows it.”?! With regard to the rela- 
tive extent of these two elements, the jus civile, if we have regard 
to bulk only, undoubtedly at the present time constitutes a dis- 
proportionately large part; for it is part of the essential differ- 
ence in the nature of the two that the principles of the jus gen- 
tium can be reduced to more general principles, and thus finally 
be expressed in moderate compass; while, on the other hand, 
every single rule of the jus civile requires a separate expression. 
But, if we have regard to the relative importance of the two, and 
the extent of their application, we may say the jus gentium con- 
stitutes the bulk of the law, and the jus civile only an inconsid- 
erable part of it. 

The application of these remarks to the subject of legal educa- 
tion is very obvious. The beginnings of every science are in the 
corresponding art, but no considerable advance can be made in 
the science until its theory is considered separately from the 
practice, — an observation peculiarly important with reference 
to the present subject. For the subject of rights when compli- 
cated with questions of evidence, and other questions arising in 
its practical application, presents one of the most difficult prob- 
lems of human philosophy; while considered by itself it is emi- 
nently susceptible of a scientific method in its treatment, and an 
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accurate and well arranged expression of its principles. In this 
respect it in fact resembles geometry, to which in the rigor and 
form of its logic, it more nearly approaches than any other 
branch of the science of human nature, not even excepting, as 
we have said, political economy. This, we think, cannot be 
doubted by any one whose attention has been called to this as- 
pect of the subject. It is in fact illustrated by the works of the 
Roman jurists ; of which Leibnitz says ‘‘ that after the writings 
of the geometricians there exists nothing which in point of 
strength, subtlety and depth, can be compared to them.’’ 
‘*Nor,’’ he adds, ** are the traces of a refined and deeply medi- 
tated system of natural jurisprudence anywhere to be found 
more visible, or in greater abundance.’’ It is also illustrated 
by the works of the modern civilians, pre-eminently by those of 
Grotius and Savigny, and in our own literature by two great 
names, Hobbes and Austin, who, in spite of their errors, have 
gone further perhaps than any others in showing the applica- 
bility of a strict logical method to jurisprudence, and in demon- 
strating its claim to rank as a science. Of Savigny it is 
unnecessary to speak. Of Hobbes and Grotius we cannot do 
better than to quote the remark of Mackintosh :? ** When Leib- 
nitz,”’ he says, ‘in the beginning of the eighteenth century re- 
viewed the moral writers of modern times, his penetrating eye 
saw only two who were capable of reducing morals and jurispru- 
dence to ascience.”’ great an enterprise,’ says he, ** might 
have been executed by the deep, searching genius of Hobbes, if 
he had not set out from evil principles, or by the judgment and 
learning of the incomparable Grotius, if his powers had not been 
scattered over many subjects and his mind distracted by the 
cares of an agitated life.”’ 

To Austin the remark of Leibnitz upon Hobbes is also strik- 
ingly applicable. I have often had occasion to speak with 
harshness of the theories of this great man; but I have never 
failed to recognize in him a genius unique in its logical power, 
in its broad comprehensiveness, and in its capacity for accurate 
discrimination ; as is shown, not only in his works, but by his re- 
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markable domination over the English mind, in morality and 
philosophy, as well as in jurisprudence ; a domination unparal- 
leled except by that of, Aristotle over ancient and medieval 
thought generally. Hence, though his premises are false, and 
his conclusions consequently unsound, the world is at least in- 
debted to him for having demonstrated by actual example the 
true method of jurisprudence, and thus illustrated the sagacious 
remark of Dugald Stuart,’ that ‘in those branches of study 
which are conversant about moral and political propositions, the 
nearest approach (he could imagine) to a hypothetical science 
analogous to mathematics is to be found in a code of municipal 
jurisprudence ; or rather might be conceived to exist in sucha 
code if systematically carried into execution agreeable to a cer- 
tain general or fundamental principle.’? Hence, it is obvious 
that private right should first be studied scientifically, and its 
nature and general principles mastered ; or, in other words, that 
pure right, or the theory of natural rights, the principal part of 
the law, and its raison d’étre, and which may be said to be its 
very soul and spirit, and to furnish the light by which all its 
avenues are illuminated, should first be understood. When this 
is done there will be but little difficulty in mastering the detailed 
application of the knowledge thus acquired, or in acquiring 
a knowledge of the arbitrary and accidental rules constituting 
the jus civile, which are, in fact, either mere applications of the 
principles of right, or in the nature of exceptions to it. 
Accordingly we find that the Roman jurists and their succes- 
sors, the modern civilians, have uniformly proceeded upon this 
plan. Of this the Institutes and the Digests or Pandects of Jus- 
tinian furnish an illustration. The former of these, a_ brief 
elementary treatise, less voluminous by half than any one of 
the four books of Blackstone, constitutes a more thorough, ade- 
quate and complete exposition of the law than the whole of his 
work, and though incomplete and imperfect in many particulars, 
and in some erroneous, is, notwithstanding, by far the most 
creditable elementary work upon the law or jurisprudence with 
which I am acquainted. The latter is a voluminous Digest made 
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up of the Perpetual Edict and passages from the works of the 
classical jurists ; of which, though rudely compiled, Sir Matthew 
Hale was wont to say with justice, ‘‘ that the true grounds and 
reason of the law were so well delivered in the Digest fpat a 
man could never understand law as a science so well as by seek- 
ing it there.’’? 

In the same way, the treatises of the German jurists are uni- 
formly divided into a general and a special part,— the former 
treating of the nature of the law and its elements and principles, 
and the latter of their detailed application; and no one familiar 
with any of their works can doubt the utility of the method. 

From the works of the Roman jurists, and of the jurists of 
modern Europe, the nature of the law, the division and subdi- 
vision of its subjects, and its general principles can be ade- 
quately taught, and there can be no insuperable difficulty with 
such models before us in producing books of a like character for 
the use of our own students. In the meanwhile, it may be said 
with perfect truth, that the want, which we now so painfully 
feel, might be very readily supplied by any professor, who is 
sufficiently familiar with the works referred to, to make a proper 
use of them; nor is it extravagant to say in view of the present 
condition of legal education, and legal literature in this country 
and England, that a student can be more adequately trained for 
the practice of his profession here by a course of the Civil Law 
at any of the German universities than he can in any school of 
our own; or, in other words, that an Englishtor American stu- 
dent can better learn his own law there than in his own country. 
In doing so he would of course spend a disproportionate amount 
of time and labor in learning those parts of the law peculiar to 
other countries, and which, though useful to him as a student of 
general jurisprudence, would not be directly applicable to prac- 
tice. But he would at least acquire a knowledge of the rational 


1 It will of course be understood genius had departed,—but to the 
that the merits of the Institutes and great classical jurists, to whom, more 
Pandects are not to be ascribed to than to any other body of men, the 
Justinian or to Tribonian, or to the modern world owes not only its law, 
degenerate age in which they lived,— _ but its civilization. 
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part of the law, or the jus gentium, — which in importance, and 
in extent of application, constitutes the most considerable part 
of it, — and would thus become so far a competent lawyer that, 
with, a knowledge of procedure (which when taught upon 
proper method may be acquired in a very brief space of time) 
he would be well prepared for actual practice; for by such an 
education he would acquire that mastery of principle, that logi- 
eal power, and those legal habits of thought, which make the 
thorough lawyer; without which he can never be anything but 
a mere practitioner, and with which, and with the consequent 
facility of acquiring knowledge, he is prepared to practice law 
anywhere.! 

Another and important consideration is also to be borne in 
mind. Not only is justice a part of the law, but so also is 
logic ; and it may be said in fact to constitute the most consider- 
able part of it. To say that the law is nothing but natural right 
or justice, or the science of the just and the unjust, or the 
art of the good and the equal, is but equivalent to saying with 
Coke that it is ‘* nothing else but reason ;’’ and the latter form 
of expression has always been the favorite one with our jurists.” 

It was one of the consequences of this conception of the law 
that the logical powers of our older jurists were so highly devel- 
oped, and it is doubtless to the lack of it that there has been in 
this respect such a marked degeneracy in the lawyers and judges 
of our own day. 


Georce H. Smriru. 
Los ANGELES, CaL. 


1 Of this a notable illustration is 
perhaps furnished by the career of Mr. 
Benjamin at the English Bar. I do 
not know what opportunities he may 
have had for acquiring the common 
law, but it is at least well known that 
his life had been passed in the prac- 
tice of a different system. 

2 “Student. — It is not used among 
them that be learned in the laws of 
England to reason what thing is com- 


manded or prohibited by the law of 
nature and what not; but all the rea- 
soning in that behalf is under this 
manner; as when anything is grounded 
upon the law of nature they say that 
reason will that such a thing be done: 
and if it be prohibited by the law of 
nature they say it is against reason or 
that reason will not suffer it to be 
done.”? Doctor and Student, 11, 12. 
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Of all the problems that have from time to time been agitated 
in civil jurisprudence, that of codification is, in its scope, the larg- 
est, and by reason of its philosophical as well as practical bear- 
ings, one of the most attractive. The discussions on this subject, 
conducted often with more than scientific zeal, would fill many 
volumes, and yet it may be doubted whether the issue has ever 
been determined on scientific grounds. Where the opponents of 
codification succeeded in putting off the inevitable day, they did 
not bring about a general acquiescence on the part of science in 
their conclusions; and where the advocates of codification carried 
their point, the enactment of the code usually silenced the dispute 
without settling it. It would almost seem as if at some decisive 
stage the problem were taken from the arena of scientific discussion 
and determined by the strength of popular sentiment and politi- 
cal forces. Like other great problems, it ultimately appeals to 
the interest and imagination of the whole people, and is then de- 
cided by other factors than arguments. | 

If this is true, abstract discussions have only a limited value. 
If codification cannot be defeated by the most ingenious reflection 
of its philosophical principle, it is the manifest duty even of its 
opponents to study the advantages and short-comings of exist- 
ing codes, and to inquire what kind of a scheme would be fraught 
with the least danger to the sound condition of the common law. 
Savigny’s great argument, as is well known, consisted, one-half, 
in a discussion of the defects of the principal codes of his time, 
and whatever may be said of the other half, that part retains its 
full force and value, and later codifiers have protited by it. The 
history of former attempts and failures is also a history of pro- 
gress and widening possibilities, and both friends and opponents 
of codification ought to cease to argue from the Prussian Land- 
recht, or the French Code Civil. Both, indeed, have shown vi- 
tality enough to be still in force; yet a century of scientific work 
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and practical experience lies between them and us, and they do 
not represent the actual state of codification. 

A code of the present day may not be faultless, but it is fairto 
presume that the lessons drawn from former codes have been 
heeded, and their defects, as far as possible, avoided. This pre- 
sumption will be stronger in proportion as we see talent and 
care bestowed upon the work of codification. In the case of the 
proposed code for Germany, the careful selection of the com- 
missioners, their high standing in the practice or the theory of 
the law, and the manifest thoroughness of their work, are a sufli- 
cient guarantee of the presence of those conditions. The ex- 
haustive discussions and notes accompanying the draft add to the 
usefulness of their labors. Under these circumstances it seems 
that no future argument for or against codification should disre- 
gard this latest of many attempts ; and even under different polit- 
ical and constitutional conditions, this code is sure to furnish 
a sufficient number of valuable data and suggestions to repay its 
study. 

The history of this code may be said to date back to the be- 
ginning of this century. At that time the Code Napoleon first 
presented a work of codification adequate to the demands of 
modern times. While earlier codes had been either incomplete, 
or of merely subsidiary force, so as to yield to local statutes and 
provincial laws, the French Code embraced the whole Civil Law 
and claimed absolute and exclusive force throughout the French 
territory. Such a code appeared to the Germans in the light of 
a great national undertaking, and the revival of national feeling 
after the Napoleonic invasion found expression also in the desire 
for one German private law. It is significant that Savigny’s 
famous treatise was directed against a pamphlet which advocated 
a German Code chiefly for the unity of law which it would bestow 
on Germany. The German Federation, with doubtful powers of 
legislation in the domain of Private Law, nevertheless accomplished 
the codification of the Commercial Law and of the law of Bills of 
Exchange. This result was brought about by concurrent iden- 
tical legislation in the several States, presenting a Common Law 
in fact, but in form composed of a number of independent local 
statutes. The North German Union and the Empire promptly 
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ratified these two Codes. Under their constitutions the federal 
power extended over a large variety of subjects of private law, 
and a strong legislative activity was developed in this direction. 
Within the short space of about ten years statutes were enacted 
on patents, copyright, marriage, authentication of personal 
status, joint stock companies, employer’s liability, interest and 
usury, banks, and insolvency. The question of the codification 
of the general private law was, however, still an open one, and 
found strenuous support and opposition. The Federal Consti- 
tution provided for common legislation on the law of obligations, 
without determining whether it should be carried into effect by 
a code or by a number of special statutes. The sentiment of the 
legislature and of prominent jurists was, however, growingsteadily 
stronger in favor of codification. The main efforts were now con- 
centrated upon extending the Federal power over the whole pri- 
vate law. Resistance was offered by the sectional prejudices of 
the several States, which created an opposition on principle to 
any further encroachments upon the sphere of States’ rights, but 
the friends of codification were persistent in their efforts, and the 
necessary amendment to the Constitution was proposed at every 
session. The opposition gradually weakened. Important gains 
were made in 1872 and 1873; one by one the representatives of 
the principal State governments came out in support of the con- 
stitutional amendment. Early in 1873 the Federal government 
declared ih the Reichstag that the unanimous consent of the State 
governments might be expected; in the Reichstag the amend- 
ment had long commanded large majorities. 

On December 20th, 1873, the act was passed extending the © 
Federal legislative power over the entire Civil law. 

This virtually ended the long struggle between the friends and 
opponents of codification; for it was now settled, that the Fed- 
eral power would be exercised by the enactment of acode. The 
work began at once; in February, 1874, the Bundesrath ap- 
pointed a Preliminary Commission for the purpose of outlining 
the general principles of the code; on July 2, 1874, another 
commission of eleven jurists was intrusted with the execution of 
the great task. This commission began its work on September 
11, 1874. The five principal divisions of the code were assigned 
VOL. XXIV. 16 
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to different members of the commission, to be prepared sepa- 
rately. After these sub-committees had finished their work, the 
result was examined and revised by the whole commission. Al- 
together the commissioners sat for thirteen years, the time being 
about equally divided between the work of the sub-committees 
and the commission sitting as a whole. The result of their 
work is the draft now before us, and which was first presented 
to the chancellor on December 21, 1887. The draft was pub- 
lished together with exhaustive notes, called ‘* Motive.’? These 
notes, filling five volumes and upwards of 4,000 closely printed 
pages, testify to the thoroughness with which the work of the 
commission was done. 

The present codification then appears as part of the great re- 
construction of the German Empire. Popular sentiment and in- 
terest have been enlisted in favor of a code above all by the idea 
of a consolidation of the many systems of private law prevail- 
ing in Germany; for consolidation demanded a code. It was, 
therefore, not entirely, or even principally, a question of written 
against unwritten law, and to many parts of Germany the change 
would be merely from one code to another. Still, historically 
considered, the present code is the legitimate fruit of efforts that 
have been active in the direction of codification as well as con- 
solidation. At different times the one or the other feature has 
been predominating, and it is deserving of notice, that with re- 
gard to some branches of the law the destruction of provincial 
systems has invited resistance where the general plan of codifi- 
cation would have passed unchallenged. 

We may define codification as the statutory declaration of 
some department of the law in its entirety by one enactment. 
The statutory character distinguishes the code from a treatise or 
digest, the entirety or completeness from a mere revision of 
statutes, the systematic formulation in one act, from a mass of 
statutes covering some branch of the law, but passed at different 
times and without any organic connection. 

In a civil code we should, therefore, expect to find the private 
law, the whole of it, and nothing else. The limitation of the 
field is, however, connected with difficulties. There is on the 
one hand a debatable territory of some extent on the lines which 
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should separate the private law from the other great departments ; 
on the other hand there may be special reasons, why one or the 
other matter, undoubtedly belonging to the private law, should 
receive special regulation, outside of the code. 

Broadly speaking, there should be excluded from the civil 
code all public law, all criminal law, and all procedure. 

Accordingly, the German Code contains no penal provisions, 
and the many points on which the present Code of Civil Pro- 
cedure will be affected by a change in the substantive law, are to 
be provided for by a number of amendments proposed to that 
code. 

The province of public law has been jealously guarded. The 
code not only excludes all matters belonging to administrative 
law, but likewise avoids such subjects as municipal and religious 
corporations, the Statutes of Mortmain, the laws of Eminent 
Domain, and the privileges of sovereign or formerly sovereign 
houses. 

Nearly all these matters have been reserved to the province of 
State legislation, the relation to which is naturally one of the 
difficult and delicate points of thiscodification. As to the private 
law of the States, this relation is determined by the principle of 
codification, that it presumptively declares the law in its entirety, 
and by the principle of the German constitution that Federal 
prevail over State laws. Under the operation of both principles, 
the civil codes or the unwritten systems of the several States, 
are wiped out of existence and abolished in toto.’ Nothing but 
an express reservation can save State private law. And it need 
hardly be said that the principle works, not only as a repeal of 
existing laws, but at the same time as a prohibition of any future 
State legislation upon the matters covered by the Civil Code. 
The formation and development of the private law, which had 
been so long in a chaotic state of petty local divisions with inde- 
pendent codes and customs, a survival of the former political 
condition of Germany, and which was only gradually being 
superseded by uniform State legislation, will now, at one stroke, 
become a matter of Federal jurisdiction exclusively. 


1 Article 32 of the Introductory Act. 
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The strict operation of this principle is modified by the con- 
cessions that have been made to the States, partly on historical 
grounds, and partly from a due regard for local diversities of 
customs and ideas. Most of these concessions are found in the 
Introductory Act. Where a matter has been left to State regu- 
lation, it has been done fully and without reserve, regardless of 
the general principles of private law laid down in the code. 
This latitude will be valuable in enabling the courts to maintain 
well settled constructions that have become rules of property 
with regard to these matters. The reservations on account of 
the local nature of the subjects include the law relating to 
domestic servants, and particular customs as to leases, besides 
matters of wider range, as game laws, mining laws, laws relating 
‘o internal navigation, etc. Among those matters which have 
been left in statu quo because they are too old and devoid of 
vitality to admit of new regulation, and because the respect for 
historical tradition and for vested rights placed their immediate 
and outright extinction out of question, may be mentioned the 
remnants of feudal law and also fideicommissa. 

The relation of the code towards the existing Federal law is 
governed by the opposite principle to that adopted with regard 
to State laws. Article 9 of the Introductory Act provides: 
**The provisions of Federal statutes remain in force. They 
expire, however, in so far as their abrogation follows from the 
provisions of the Code or of this Act.’’ The effect of this prin- 
ciple will be as follows: In so faras the Federal statutes regulate 
merely outside matters, no complications can arise; where they 
refer to general principles of private law, the new code will 
supersede the other systems formerly referred to ; but wherethey 
contain provisions in conflict with the code, such provisions will, 
nevertheless, remain in force, except where a contrary intention 
is expressed or clearly implied by the code. This is a deviation 
from the general principle of codification, by which the enact- 
ment of a civil code is intended to consolidate all existing pro- 
visions of the general private law, stopping all other sources. 
But such a result could not be accomplished, unless it were possi- 
ble to cireumscribe with precision the limits of general private 
law, and to shape all future special legislation accordingly. The 
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inherent force of the system of civil jurisprudence established by 
the code must be relied upon to insure uniformity of spirit and 
method in future statutory enactments touching questions of the 
private law. 

In reference to this matter of reserved legislation another im- 
portant point should be noted. The field covered by special 
acts and State laws is not only very comprehensive, but it in- 
cludes matters of the greatest importance and which constitute 
a large proportion of ail legal transactions. Railroads, tele- 
graphs, insurance and shipping are governed by special laws. 
All business corporations are regulated by the Commercial Code, 
while corporations of public or quasi-public character, fall 
under State law, so that the code deals directly only with the 
small class of corporations with ‘* ideal aims,’’ such as clubs, or 
scientific or charitable societies. Even of contracts, those that 
are commercial transactions, that is, from the legal point of 
view by far the most important class, are in the first instance 
governed by the Commercial Code. Indeed, the code directly 
and exclusively affects only three departments of first rate im- 
portance: the law of real estate, family law, and the law of 
wills and intestacy. We have here a remarkable illustration of 
the universal tendency towards specialization as applied to ju- 
risprudence. And yet it remains true that the code alone em- 
bodies the general private law; all other laws are special, and 
where exemption from the Civil Code is claimed, it must be es- 
tablished. The code also supplements all other acts by the 
elementary character of its principles; it forms the reservoir, 
from which all other channels of civil jurisprudence are con- 
stantly fed. The special legislation, however comprehensive, 
cannot therefore impair the general scope of this codification. 

In turning next to the system of the code, we enter upon a 
somewhat technical subject. The material may be classified and 
arranged according to convenience of reference, or according to 
historical developments, or according to logie and scientific ab- 
straction. To some extent the three features will usually appear 
combined. The system of the private law in Germany has 
been constructed by a scientific school of jurisprudence, which 
built, however, on the foundation of the Roman law. The dis- 
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tinction of the two fundamental departments of the law of prop- 
erty rights (law of things), and the law of obligations, was 
already indicated by the Roman law division of actiones in rem 
and actiones in personam. The large space allotted to the Law 
of Persons in the Institutes is explained by the manifold status 
relations of the Roman law; this branch of the law is now in its 
principal applications merged in the family law, which in Ger- 
many presents peculiar questions of such difficulty and impor- 
tance as to claim a separate place in the system. There remains 
the law of wills and intestacy, a body of law peculiar in every 
respect, which in theory and practice has always received special 
treatment, and which is therefore entitled to special recognition 
in the system. 

Thus, leaving aside the general part, for the present, we ar- 
rive at the division into four main departments: Law of Things, 
Law of Obligations, Law of Family and Law of Wills and De- 
scent, —a division which was from the beginning adopted for 
the German Code. 

The establishment of fundamental divisions is only one and 
the less important part of the work of systematic jurispru- 
dence; its great function is within each of those divisions, the 
grouping of rights and obligations, of rules and principles, ac- 
cording to their economic end and legal nature, the classification 
of contracts and estates, the formation and construction of legal 
conceptions and institutions of more or less comprehensive scope. 
In a large measure, this process is spontaneous, following the 
natural operation of legal thought upon the transactions with which 
it deals. A body of rules relating to a certain group of interests 
grows, coalesces and separates itself from rules relating to other 
groups by the mere force of logical discrimination incident to 
legal reasoning. This constructive work in jurisprudence is 
done for immediately practical purposes, and becomes part of 
the mental equipment of the legal profession, without having 
passed through scientific investigation, or being tested by an 
ideal standard of systematic logic. The value of any jurispru- 
dence is largely determined by the success and the degree of 
excellence of this work. In Rome and England, it has almost 
exclusively been the work of practice; in Germany, it has been 
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greatly assisted by a scientific jurisprudence. In this part of 
the system the historical claims are especially strong, and a code 
which should undertake to invent or import new conceptions or 
institutions, would probably find little favor. Still the German 
Code has at least not hesitated to dispense with conceptions es- 
tablished in the jurisprudence of the civil law when they ap- 
peared as superfluous; among others it has abandoned novatio 
and restitutio in integrum. 

Upon these principles the plan of the code has been laid out. 
It is divided into five books, as follows: — 

I. A general part, which from a systematic point of view is 
perhaps the weakest. As the code states no elementary princi- 
ples, this part contains all matters for which a place could not 
be found elsewhere. It treats of the law of persons, as far as 
the same could not be arranged under family law, and of cor- 
porations; of the effect of acts and declarations, of the require- 
ment of form, of agency and ratification. It also contains mis- 
cellaneous provisions on negligence, error, computation of time, 
limitations, self-help, res adjudicata, evidence, and security. 

II. The Law of Obligations. The first part treats of obliga- 
tions in general: their subject-matter, their incidents, their 
extinction and transfer, and of joint and several parties. Obli- 
gations arise either from contracts or torts, or from other 
quasi-contractual relations. The subdivision on contracts likewise 
contains a general part, and then takes up the several classes in 
succession. 

III. The Law of Things, or of Property Rights, treats of all 
rights in rem. Besides general provisions, especially on rights 
in real property, it contains the following subdivisions: posses- 
sion, ownership, perpetual leases, easements and servitudes, and 
mortgages and pledges. By far the larger part of this book 
treats of the law of real property. 

IV. Family Law, divided as follows: Marriage, including its 
solemnization, its effect, especially upon the property of hus- 
band and wife, and its dissolution; consanguinity, including the 
relation of parent and child, and adoption, and guardianship. 

V. Law of Succession, morfis causa, regulates the mode of 
transmission and its effect upon the estate. The first part nat- 
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urally falls into three subdivisions, according to the titles of suc- 
cession: By will, by contract and by descent. The distinction 
of succession to real and personal property is unknown to the 
German law. 

In the limitation and classification of their material the codi- 
fiers derived valuable aid from the theory and principles estab- 
lished by scientific and practical jurisprudence: there remained 
another task relating to the formal part of the code, in which 
the example of former codes and their own judgment could alone 
afford them any guidance. This was the problem, with what 
degree of particularity the law should be stated, a problem in- 
volving the technical work of putting the material into para- 
graphs and sections, and the character and scope of every indi- 
vidual rule. The dangers to be avoided were the extremes of 
generality and of detail. 

There are many principles that pervade our ideas of law, 
which need no expression, or are incapable of formal statement. 
Such, e.g.,are the well known maxims in equity of the English 
law. These principles, under the proposed code, are tacitly 
assumed as self-evident. It is a different question whether 
purely theoretical conceptions and fundamental abstractions, 
which belong to a philosophical exposition of the law, should find 
a place in its authoritative declaration, considering that they do 
not embody definite rules of rights and obligations. The Ger- 
man commissioners have proceeded on the view that they should 
not; they have carefully kept out of the code any proposition 
that appeared as didactic or institutional. The schedules of 
classification, which introduce so many titles of the French Code 
Civil, are not found in the German Code. ‘ All definition in 
civil law is dangerous ;’’ therefore definitions have been avoided, 
and a statement of the principal attributes of some relation, in 
contract, e.g., of the essential rights and obligations of both 
parties, substituted in their place. For this reason, the most 
general abstractions, such as law, right, or person, are not de- 
fined, since their legal effects are not capable of being stated in 
concise form. The principle of the code is to leave to the de- 
velopment of science all questions that deal with the nature of 
legal conceptions and cannot be answered by a directly practical 
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rule. The code doe not lay down any definition of law, or of 
obligation; it does not distinguish in express terms private from 
public, or substantive from adjective law. On these points the 
code is silent, or rather the whole code, taken together, speaks 
for itself. The code hardly contains any general part in the 
sense in which the term is used in text-books; there is no in- 
troductory statement of fundamental principles on the law in 
general, its sources, its application and interpretation, or on the 
various Classes of legal rules ; nor on the acquisition, the exercise, 
the transfer and the extinction of rights in general. 

The legal capacity and equality of all persons is not expressed 
in so many words. The commissioners regard this as a law of 
reason and ethics; ‘*the whole spirit of the code testifies to the 
recognition of the principle, which is demanded by the conscience 
of our age, and which may be considered as self-evident.’’ — 
As to the interpretation of laws the commissioners remark : ‘* Any 
provision of that kind has been omitted. A provision which 
would do no more than recognize that interpretation should not 
cling to words exclusively, is superfluous, because self-evident. 
Special rules again, which are designed to aid interpretation and 
to guarantee the correctness of its operation, could only express 
leading principles, the investigation and exposition of which be- 
longs to theory. The legislator who attempts to express rules 
of that kind in the sections of a statute, does not prescribe, but 
instructs. Besides the correct expression of general scientific 
rules in the concise form of law has to contend with almost in- 
superable difficulties ; instead of aiding interpretation, such rules 
easily become problems of interpretation themselves.”’ 

Instances of omissions of this kind might easily be multiplied, 
but the general policy of the code amply appears from these il- 
lustrations. The reason of the policy is doubtless this: princi- 
ples of such general scope express only what may be gathered 
from the specific provisions of law; in so far as these bear out the 
general principle, it is maintained without express declaration ; 
in so far as they modify or restrict it, the general principle will 
not be saved by its declaration, but will have to yield to the 
special rule, not being protected by a superior sanction. 

Admitting that this policy is sound, and that an ideal standard 


| 
| 
J 


248 24 AMERICAN LAW REVIEW. 


of codification demands that the code should contain nothing 
superfluous or theoretical, yet it is certain that such perfection 
can be attained only in an advanced condition of legal science. 
The greatest conciseness and economy in statement is possible 
only where a scientific system of jurisprudence has become the 
foundation of legal education and knowledge, for only then the 
relation of every rule to more general principles, and its bearing 
upon other parts of the law, can be completely and quickly 
grasped. Where the legal profession hold their knowledge of 
principles by a sort of intuitive induction from many particular 
applications, this feature of condensation in statement will meet 
with peculiar difficulties, and perhaps with opposition, for then 
the code will have to create a scientific system, instead of using 
one already in existence, and its operation may sometimes be 
misunderstood. This, it must be supposed, is the substance of 
the argument against codification in this country, which insists 
upon **the absence of those particular habits of thought and 
expression which are requisite to the task of putting into 
systematic and accurate form the unwritten rules of our common 
law.”’ 

Under such circumstances, didactic and institutional provisions 
in a code may serve a really valuable purpose; and we see that 
they occur in the earlier codes in great numbers. This simply 
proves that different times and conditions may require different 
codes, and that without a very high development of theoretical 
jurisprudence, a code will have to admit certain technical imper- 
fections. The value of general theoretical statements is tempo- 
rary and disappears with the advance of legal science, while the 
danger of incorrectness and misapplication, which is inseparable 
from them, is permanent. 

To the absence of generalities corresponds a restriction of de- 
tail, of. special provisions which would either be clearly embraced 
by principles of larger scope, or which would represent some 
peculiar combination of circumstances with no application be- 
yond it. The preliminary commission had recommended that 
there should be no exegetical exposition, but merely a regulation 
of leading principles with their most important consequences 
and exceptions. Accordingly the code was framed as a system- 
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atic statement of rules and principles, not as a compilation of 
precedents or a digest of case law. 

If logical abstraction could be carried to perfection, and the 
law actually attain the standard of certainty towards which it is 
continually tending, we might indeed expect a code to furnish a 
plain rule of decision for every conceivable case. As a matter 
of fact, however well the law may be expressed, there is plenty: 
of room for doubt in its application to particular facts. The 
-question then arises whether the legislator should decide directly 
as many doubtful cases as may have previously occurred or as 
he may think of as possible, or whether he shall refuse altogether 
to enter upon this task as hopeless of satisfactory results. The 
Prussian Landrecht has vainly attempted the former plan, while 
the present code has repudiated it distinctly. Only where the great 
importance and frequent recurrence of disputed questions made 
some authoritative decision desirable, the codifiers have departed 
from their general policy, and to a certain extent, therefore, the 
code contains case law, in a number of special rules of con- 
struction. 

Otherwise, whenever the commissioners foresee exceptional 
complications of principles, or difficulties in their application, 
they refer for further direction and development to ‘ practice 
and science.’’ The operation of practical jurisprudence will be 
easily understood without further comment. But the constant 
reference to science may strike us as peculiar, for in the countries 
of the common law a code would have no science to fall back 
upon, and the authority of writers would be measured exclusively 
by their more or less perfect accordance with the decisions of 
the courts. In Germany legal science claims equal rank with 
practice, although of course it must always lack the final sanc- 
lion which belongs to the decision of a court of last resort; but 
che commissioners have evidently not intended to deny to science 
the place which it may claim by virtue of its historical position. 
While we are considering a work of codification as such, the 
substance of the law is of secondary importance. The question 
is not so much, what is the law contained in the new code? as, 
in what form is the existing law, whatever that may be, ex- 
pressed? But a radical change in form cannot leave the sub- 
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stance untouched, and the peculiar conditions of codification 
have a bearing in many respects upon the substance of legal 
principles. 

The concentration of the law into the narrow compass of a code, 
is favorable to the observance of fundamental legal distinctions. 
The whole system of the German Code.is pervaded by the sharp 
contrasts between rights én rem and rights in personam. While 
the utmost liberty of form and substance prevails with regard to 
contracts which merely create a personal liability, a right of 
property attaching to a thing immediately can be created only 
in accordance with specific provisions of the code. The perfec- 
tion of all these rights requires some form: delivery in personal, 
and record in real property, and their‘number and nature is ex- 
actly prescribed. An estate or a lien which is not expressly 
recognized, cannot be created by act of parties. The great ben- 
efit accruing from such a system to the facility and safety of 
transfers, needs no demonstration. 

Every code naturally raises the question of law reform. In 
the present instance the problem was at once simplified and com- 
plicated by the existing multiplicity of legal systems. Simpli- 
fied, because there could be no question of merely digesting some 
one system of private law, and because the task of amalgamation 
implied change. Complicated, because the variety of principles 
and systems presented conflicting claims. The historical unity 
of the German law, confirmed and expanded by the work of sci- 
ence, fortunately gave some degree of uniformity, and the fact 
that some principle was well settled and generally governing, 
was as a rule considered sufficient to insure its adoption. 

While it is distinctly recognized that the task of the codifiers 
is not reform or change, yet both are justifiable for the purpose 
of satisfying the demand of legal unity. With what difficulties 
the work of unification has to contend in some branches of the 
law, will appear from the fact that there exist more than a hun- 
dred different systems of the property relations created by mar- 
riage. Butthe great body of the civil law is represented by a 
few principal systems: the unwritten Common Law, Roman and 
German, the Prussian Landrecht, the French law, the Saxon 
Code and some modern statutes. 
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Each of these systems was represented in the commission 
which drafted the code. The various codes and statutes which 
came under consideration, represented different periods of legis- 
lution. Naturally those most modern and advanced in spirit were 
followed, and in many instances a course of development which 
had been working its way slowly through the statute books 
of the various States, has now been carried out completely. 
Thus on the whole the code embodies the best results of the 
progressive work of modern jurisprudence. It removes the last 
remnants of the civil disabilities and restrictions of married 
women ; it establishes as a general rule (with few exceptions) 
the exemption of contracts from the requirement of any form; 
it recognizes the independence of executed contracts from any 
causa or consideration; it insures the protection of bona fide 
purchasers of personal property against the real owner who had 
parted with possession, and it carries out the consistent applica- 
tion of the principle of formal registration of titles to real estate. 
All these principles are of more than national interest, for they 
represent tendencies that are common to the civil law in general ; 
they indicate the lines of development upon which a rapid assim- . 
ilation of the systems of all civilized countries is taking place, and 
which will ultimately lead, as they have already led in part, to 
the creation of a modern jus gentium. 

It remains to say a few words upon the question of subsidiary 
sources. What authority shall be resorted to when a question 
arises which cannot either directly or indirectly be brought un- 
der any of the rules laid downin the code? For such contingen- 
cies, which no degree of excellence in codification could exclude 
altogether, the first section of the code refers to analogy and to 
the general spirit of thelaw. Two other possible sources are ex- 
cluded, the one expressly, the other by implication. The second 
section provides that custom shall be recognized only where the 
law expressly refers to it. This restriction of customary law is 
justified by the commissioners on a number of grounds, chief 
among which are the apprehended sectional character of cus- 
tomary formations which would endanger the desired uniformity 
of law, and the obscurity and uncertainty attaching to that source 
of legal development. 
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The other subsidiary source which might come under consid- 
eration, but which has been excluded, is the unwritten common 
law, out of which all written private law has grown, and which, 
historically and juristically, forms its broad and perpetual foun- 
dation. It is partly of German, partly of Roman origin; it 
has been treated and discussed in all its parts and aspects, in 
practice and in theory, for several centuries, and during the same 
period it has formed the basis of an extensive jurisprudence of 
courts of independent jurisdiction. It, therefore, contains a 
wealth of ready material, and in cases which are not covered by 
the code, the temptation to resort to it would be very strong. 
Its actual and informal influence will also be quite unavoidable. 
~ But shall it be a legal source of binding authority in such cases? 
The silence of the code answers this question in the negative. 
As the Prussian, French and Saxon codes had previously come 
to the same conclusion, the commissioners may have regarded 
this exclusion as an established principle of codification, al- 
though weighty arguments may be advanced against it; but they 
were probably governed by the fact that in the German Empire 
the common law exists now in the form of a number of local 
systems, that would each, in its own territory, have to be in- 
vested with subsidiary force, so that any recognition of the 
common law would from the outset impair and undermine the 
proposed legal unity. . 

While thus repudiating custom and the common law as subsid- 
iary sources, the code, as before stated, accepts as such analogy 
and the spirit of the law. The ‘* Motive’’ attempt no further 
explanation of the meaning of either. Inall countries and at all 
times courts have resorted to analogy and the spirit of the law, 
when dealing with cases of first impression; the whole work of 
a constructive jurisprudence, like that of Rome or England, lies 
in the successful application of both; but their operation is too 
much dependent upon intangible factors, to be circumscribed by 
rules and definitions, consisting as it does in the delicate process 
of weighing and balancing a large number of facts and consid- 
erations. This part of jurisprudence is in its nature the same as 
that which elaborates and combines existing principles; here as 
there the work will be done both by practice and science. It is 
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also true that in many cases it will be impossible to draw the 
line clearly between analogy and the spirit of the law on the 
one hand, and arbitrary justice and the so-called law of nature 
on the other; yet upon the general observance of that distinc- 
tion depends in a great measure the permanent value of any 
system of unwritten law. In so far as the code gives play to 
the operation of a constructive jurisprudence, it will have to 
deal with the same forces that are at work where the law remains 
uncodified. In view of this fact the commissioners have ex- 
pressly recognized that the beneficial results of the codification 
will depend upon the free scientific treatment of the material. 

The code does not, and does not pretend to, supersede alto- 
gether the methods, and the advantages of the unwrittenlaw. But 
it represents a higher stage in the development of jurisprudence, 
it is the culmination of the historical process by which the partly 
instinctive and spontaneous course of civil jurisprudence emerges 
into perfect consciousness of its structure, its functions, and its 
organization. The tendency in the direction of codification is 
therefore universal, although its consummation may be delayed, 
and the expediency or the success of some particular scheme 
be very doubtful. 

In Germany the preparation has been ample, and the commis- 
sioners have had the advantage of preliminary scientific work 
which in amount and in value has hardly been equaled by the juris- 
prudence of any other country. They have faced every problem 
that met them, resolutely; whether they have solved it suc- 
cessfully, is a question which no one not perfectly familar with the 
present state of the law in Germany could venture to answer. 
It is undeniable that the proposed scheme meets with strong op- 
position ; the objections, it would seem, relating chiefly to the 
alleged preference of Roman Law over German Law doctrine, to 
the question of reservations, and to the failure of the code to 
temper the individualistic spirit of the private law by a recogni- 
tion of the claims of government and society which have become 
such potent factors in the most recent German legislation. 

These questions are peculiar to the historical and political 
conditions with which German law has to deal ; they hardly touch 
the general problem of codification. Still they may delay the 
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adoption of the code for some time, and they will doubtless lead 
to extensive amendments. The progress of the work will there- 
fore be watched with specialinterest. Whatever the result may 
be, the present draft will retain its value as a monument of legal 
learning and as one of the ripest expressions of the aims and 
methods of modern civil jurisprudence. 


Ernst FREUND. 
New YORK. 
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CODIFICATION — MR. FIELD’S ANSWER TO MR. 
CARTER.' 


The address of Mr. James C. Carter, delivered last July at 
the annual meeting of the State Bar Association of Virginia on 
‘** The Provinces of the Written and the Unwritten Law’”’ did not 
fall into my hands until a few days ago. I find on examination 
that it is little more than a repetition, reduced and recast with 
variations, of his former paper, the grievous mistakes of which 
Mr. Robert Ludlow Fowler pointed out soon after it was writ- 
ten. The present paper might have been entitled ‘«* A New As- 
sault Upon Codification.’’ Code has been Mr. Carter’s bete noir 
time out of mind. His hatred of it appears to have increased 
with age, but the vigor of the assault has not increased, and the 
present essay makes concessions injurious if not fatal to his ar- 
gument. 

That I may do no injustice to the paper I am commenting 
upon, I quote from the prefatory note the following, which I 
may take to be the essence of the doctrine put forth to the as- 
sembled lawyers of Virginia :— 

‘¢ The new aspect now given to the argument is to lay down 
as its foundation the proposition that human transactions, es- 
pecially private transactions, can be governed only by the prin- 
ciples of justice; that these have an absolute existence and 
cannot be made by human enactment; that they are wrapped up 
with the transactions which they regulate, and are discovered by 
subjecting those transactions to examination; that the law is 
consequently a science depending upon the observation of facts 
and not a contrivance to be established by legislation, that being 
a method directly antagonistic to science. 

‘I do not mean that legislation is itself free from the opera- 
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tion of scientific principles. There is, indeed, a science of leg- 
islation; but though allied to the science of jurisprudence, it 
does not include it, and is quite different from it. Itis the 
science of making absolute political regulations, not of discover- 
ing the rules of justice. Legislation is, in one aspect, the op- 
posite of jurisprudence, according to the more precise import of 
the latter term.”’ 

And I also quote from the sixty-two pages of the address itself 
the following passages, which are sufficient for my present pur- 
pose. The italics are his, the capitals mine. These passages I 
will divide according to their subjects :— 

First. His DEFINITION OF LAW and the distinction between 
the public and private portions. On page 11 he says the law is 
** that body of rules which springs from and rests upon the social 
standard or ideal of justice.’’ Two pages later he says that it 
is ** that body of rules, for the regulation of human conduct, 
which is enforced by the State.’’ 

Page 17. —** What is this thing which we call the law and 
about which we debate whether it should be written or left un- 
written. Is it something which exists only when men create 
it and as men create it, or has it existed from all eternity and 
from time to time revealed itself to satisfy the aspirations or the 
needs of the human race; or is it in part one, or in part the 
other ?’’ 

On page 14. —Public law ‘ relates immediately to the organi- 
zation of individuals into that great public corporation known 
as the State, and provides for the management of its concerns, 
and on the other hand, that other body of law which is not found 
in the statute book, may from its general character and purposes 
be designated as private law. We find it therefore to be 
substantially true that according to the actual division of the 
provinces of written and unwritten law as they have arranged 
themselves in the natural growth and progress of society, public 
law alone is in writing and is always in writing, and private law 
is left unwritten.”’} 

Page 55.—‘*I need not speak of the criminal law; for al- 
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though it provides rules of conduct, it yet prescribes them for 
publicr puposes, and the penalties are entirely arbitrary, and 
many offenses — those which are mere mala prohibita, as dis- 
tinguished from mala in se —are of the same character. This 
whole department belongs to the province of public law.’’ 

He had previously said? that laws ‘‘ for the establishment of 
courts and the regulation of their modes of procedure ’’ were’ 
part of the public law. 

Page 55.—‘‘ Nor need I speak of the procedure of courts ; 
for although it is largely employed in enforcing private law, it 
is yet one of those instrumentalities which must be supplied by 
the legislature. The subject is, therefore, one properly belong- 
ing to public law.”’ 

Page 13. — ‘*I should now turn your attention to the form in 
which we find these rules, or perhaps I might better say the 
method by which we ascertain them. I need go no further at 
this point before an audience of lawyers than to say that they are 
either reduced to writing or left unwritten; and, as in the former 
case, they are ascertained by consulting the statute book (al- 
though this simple act is not always of itself sufficient for the pur- 
pose), and ‘in the latter by a resort to reported decisions, to 
authoritative text-writers, and by the employment of the rules 
of right reason.”’ 

Here, then, we have his definition of public law. He con- 
siders it that portion of our law which, according to the New 
York notions, makes up the Political Code, that which makes up 
the Penal Code, and that which makes up the two Codes of Pro- 
cedure, Civil and Criminal. 

HAVING GIVEN THESE SEVERAL DEFINITIONS, LET ME MAKE 
SOME EXTRACTS TO SHOW HOW Mr. CarRTER WOULD TREAT 
THESE DIFFERENT DEPARTMENTS OF THE LAW: — 

Page 11. — ‘* In respect to the unwritten law, the social stand- 
ard of justice is ascertained and declared by the judges, who 
are experts selected by the people for the purpose.’ 

He? does ‘‘ not believe that an independent and homogeneous 
people can be found who, so long as they preserve these quali- 
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ties, did not have their whole public law in writing or leave their 
whole public law substantially unwritten.”’ 

And, again,' ** the fact must always come before the law,’’ and 

** it is impossible to write down the law applicable to any future 
transaction, because it is impossible to know the law applicable 
to any future transaction.” 
* Page 37.—*‘*It can scarcely be too often repeated that the 
office of private law consists in applying the social standard of 
justice to known facts, and that in respect to future transactions 
there is in human apprehension no such thing as /aw, except the 
broad injunction that justice must be done. On the morning of 
creation the obligation of this precept was felt by the first 
man.”’ 

Page 15.— ‘* Nearly the whole body of law which really pre- 
scribes rules of civil conduct, which is stamped with the moral 
qualities of justice, and which governs the private transactions of 
men with each other, is substantially untouched by the statute 
book.”’ 

How much of this is stamped with the moral qualities of jus- 
tice is, however, not explained. 

Page 17. — ‘* The real and only question is, whether the pri- 
vate law, now unwritten should be reduced to writing.’’ ? 

But he does not explain whether the qualification ‘* now un- 
written,’’ refers to England or to France, to Virginia or to Cali- 
fornia. 

Once more:* ‘* These considerations indicate the lines upon 
which all reformation and improvement of the law should be at- 
tempted. I know of but three requisites necessary to the prose- 
cution of the work. First, legislation should be restricted to its 
just province, that of public law, and should not attempt to deal 
with those scientific problems of private law which are beyond its 
power to solve.”’ 

Taking the sentences which I have quoted and translating them 
into plain language, do they mean that private law is the will of 
God implanted in the hearts of men, not expressed in human 
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speech, and indeed unspeakable until a fact occurs which requires 
its application, and then it is expressed by experts, the judges, 
who are the best interpreters of the Heavenly Will? We all be- 
lieve that the will of God is justice, but that this will should 
not be expressed until some one has violated it few of us be- 
lieve, and few will ever believe it so long as the world endures. 
Before I go any further, let me observe that for us lawyers of 
New York the argument of Mr. Carter proves too much. He 
condemns our Revised Statutes, our Penal Code, our Code of 
Criminal Procedure, and our Code of Civil Procedure. In re- 
spect of this last I agree with him, not because in its theory and 
in its original execution it was not a wise and successful measure, 
but because it has been overloaded and confused by a revision 
which Mr. Carter’s associates in the strife against codification, if 
not Mr. Carter himself, forced upon the friends of the original 
code. With all its faults, however, it is better than the old prac- 
tice, with its barberisms. The principles,of this code, to say 
nothing of its details, can never be abrogated from the laws of 
New York, while it is safe to say that the Revised Statutes, the 
Penal Code and the Code of Criminal Procedure are firmly es- 
tablished in the legislation of the State. Of our eleven thousand 
lawyers I do not believe that there are one hundred who would 
repeal them. Therefore, Mr. Editor, if I were addressing only 
your readers within the State of New York, I might here take 
leave of Mr. Carter’s address, relying upon the familiar rule of 
logic that when an argument proves too much, it proves nothing. 
Laying aside, however, the experience of New York with her 
Revised Statutes and her three existing codes, let us look at Mr. 
Carter’s argument by itself. Can any one tell what part of the 
law Mr. Carter would wish to be reduced to writing and what 
left unwritten? If he were asked he would probably answer, all 
public law must be written and all private law unwritten, and so 
it has ever been. When and where has the public law of En- 
gland been written? The constitution of that country has not 
been put into statutes. It is emphatically an organic law of prec- 
edents. When and where among Anglo-Saxon nations has the 
procedure of courts been fully written in the statute book? 
Never anywhere until the code of New York came into being, 
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since when it has indeed been written in a majority of the States 
of this Union, in England and in Ireland, and in English colonies 
all over the world. 

The argumentum ad hominem is often a proper one, and never 
more proper than here. It was only last winter that Mr. Carter 
ardently contended before a committee of the legislature that the 
law of evidence should not be codified. He had, if I am cor- 
rectly informed, strenuously opposed those codes of New York 
which, according to his own admission now made, are within 
the domain of public law, and his opposition was, if I mistake 
not, made because they were codes rather than because he 
thought them bad codes. 

Let US TURN NOW TO PRIVATE LAW. He admits! that ‘in 
addition to the rules which define and punish crimes, those which 
regulate the transmission of title to property are laid down with 
some detail, and some few provisions are found relating to the 
rules of civil conduct, and which therefore belong to the laws 
properly so called.’’ 

Passing, however, from the personal argument to considera- 
tions of convenience if not of necessity, let me ask why the pri- 
vate law, relating to the social relations, should be left unwritten. 
Should the period at which a child becomes of age be left to the 
judges or to the legislature; should the laws of marriage and 
divorce be made by the courts or by the law-givers? Was it 
better that the law of uses, trusts and powers relating to real 
property should be left to the involutions of the common law, or 
be reformed and expressed by the revised statutes; should 
the formalities of testamentary disposition be prescribed by the 
legislature or by the courts? 

Take the subjects embraced in the proposed Civil Code of 
New York and consider whether they had better be intrusted to 
the judges or to the legislators of the State. Leaving out per- 
sonal rights and relations, already mentioned, what shall be said 
of property and of the things in which it may exist, the different 
interests in it, the conditions of ownership, restraints upon 
alienation, accumulations, estates in real property, servitudes, 
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riparian rights, things in action and their assignability ; of the 
different rights acquired by occupancy, accession, transfer, testa- 
ment or succession; of obligations, whether joint or several, 
conditional or alternative, whether to be written or verbal, how 
renewed or extinguished; of the different kinds of contracts, 
their conditions, interpretation and performance ; what are law- 
ful and what unlawful; and then of the particular contracts of 
sale, exchange, deposit, lien, hiring, service, carriage, trusts, 
agency, partnership, insurance, indemnity, guaranty and nego- 
tiable instruments? Cannot the general rules of law, relating 
to these subjects, so far as they are already settled and estab- 
lished rules of decision, be stated in writing? We know that 
they can. Why then should they be left unwritten? Mr. Car- 
ter’s theory is that the law of these various subjects dwells in 
the consciences of men, is by its very nature unwritten, has been 
always unwritten, and must remain unwritten to the end of time. 
He would even give a religious aspect to his theory. But is it 
not next to blasphemy to pretend that the will of God is never 
revealed to his erring children until they have sinned? I sup- 
posed that, according to the apostle of the Gentiles, sin came in 
with the law. ‘* Where no law is there is no transgression.” 
Not so, Mr. Carter. Let me ask in as much seriousness as I can 
command, was the rule of caveat emptor of divine or human 
origin? Was the rule in Shelly’s case a revelation from the 
sky, or was it evoked from the metaphysics of legal school-men? 
The courts are now wrestling with Mr. Tilden’s will, which Mr. 
Carter drew. Two judges, the ‘‘ experts selected by the people 
for the purpose,’’ have pronounced it good ; two others of these 
experts have pronounced it good for nothing. Which are right? 

Mr. CarTER’S HISTORY IS AS FAULTY AS HIS THEORY. There 
is not now existing in the world a single people, civilized or half 
civilized, which has not now, and for long has had, multitudinous 
enactments of private law. Begin with the laws of Moses, the 
first and greatest of law-givers ; read the Code promulgated by 
him, and see it filled with private law. Go back even to the 
ten commandments; how many of them were of public and how 
many of private law? We all know the history of Roman law 
and Roman codification. One of the first books put into Mr. 
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Carter’s hands when he entered a law school was probably Kent’s 
Commentaries, where he might have read the following: ‘* The 
Partidas is the principal Code of the Spanish Law, compiled in 
Spain under Alphonso the Wise, inthe middle of the thirteenth 
century, and it is declared by the translators to excel every 
other body of law, in simplicity of style and clearness of expres- 
sion. It is essentially an abridgment of the civil law, and it 
appears to be a code of legal principles, which is at once plain, 
simple, concise, just and unostentatious to an eminent degree.”’ 
There is not now a people from Cape Colonna to Archangel, or 
from the Shetland Isles to Gibraltar that has not a part at least 
of its private law written in the statute book, whether made by 
Councils, Parliaments, Congresses or. other legislative assem- 
blies. Even the Ottoman Empire, then Greece, then Italy, 
France, Spain, Russia, Sweden, countries that are playing a not 
inconsiderable part on the theater of the world, have their re- 
spective codes abounding in private law. Germany is at this 
hour engaged in framing a Civil Code for the whole empire, 
and England has passed an act of Parliament to ‘‘ codify the 
law of bills of exchange,’’ etc. 

What shall be said of the old sea laws; the laws of Wisby and 
Oleron, and the Consolato del Mare? I have now lying on my 
table a list of the written laws of India and China, and of Ice- 
land, Norway, Sweden, Gothland, Denmark, of the different 
Anglo-Saxon communities, of Prussia, Saxony, Austria, and 
other Germanic States, of Holland, Switzerland, Italy and 
France, sixty-four bodies of law in all, abounding, I might al- 
most say filled, with what Mr. Carter calls private law. And 
we all know that of the Spanish-American States on these two 
continents all or nearly all have elaborate Codes of their private 
as well as their public law. 

Finally Mr. Carter’s definitions are as strange as his theory 
and his history. I have already given his definition of law, and 
to show the contrast between it and the Pandects, I give the two 
side by side. 

Mr. CaRTER’S DEFINITION OF LAW: ‘* What we call the Jaw is, 
in any political society, that body of rules which springs from 
and rests upon the social standard or ideal of justice.’’ Again, 
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‘¢T have defined the law as being that body of rules for the 
regulation of human conduct which is enforced by the State.”’ 

Now tHE Roman taw: ‘* Lex est quod populus Romanus 
senatore magistratu interrogante, veluti tribuno constituebat.’’? 

Mr. Carter’s definition of private law: ‘* It is searcely an ex- 
aggeration to say that nearly the whole of that body of law 
which really prescribes rules of civil conduct, which is stamped 
with the moral quality of justice and which governs the private 
transactions of men with each other, is substantially untouched 
by the statute book.’’ 

Now THE Roman Law: ‘‘ Constans autem jus nostri aut ex 
scripto aut ex non scripto. 

‘¢ Scriptum jus est lex, plebiscita, senatus consulta, principum 
placita, magistratum edicta, responsa prudentium.”’ ? 

‘*Ex non scripto jus venit, quod usus comprobavit, nam 
diutirni mores consensu utentium comprobati legem imitantur.’’ * 

‘¢ Publicum jus est quod a stutum sei Romane spectat, priva- 
tum quod ad singulorum utilitatam; sunt enim quedam publice 
utilia, queedam privatim.”’ 

Mr. Carter’s notion of private law after all appears to be that 
portion of the law of the land which does not relate to the 
mechanism of the State, or to crimes, or to the procedure of 
courts, or to the transmission of the title to property, and the 
few provisions relating ‘ to the rules of civil conduct.’’ We see 
now how he narrows the field of inquiry into the expediency of 
codification. He does not question, he must be held to admit, 
the need of a Political Code, a Penal Code, a Code of Civil Pro- 
cedure, a Code of Criminal Procedure, and so much of a Civil 
Code as relates to the transmission of the title to property. 
What then remains? Personal relations and contracts, or as 
some use the more comprehensive word, obligations. The only 
practical question then which he raises is whether the rules of 
law relating to these subjects should be codified, or if one pre- 
fers the expression, written in the statute book. He does not 
object, it should seem, to codification, if it be of his kind, which 
is as he explains it.‘ ‘* There is also an instance in which it 
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may be expedient and to soME EXTENT NECESSARY, to put some 
special parts of private law in the form of written enactments. 
In general it is the prime object of private law to do justice 
between man and man and to do it in each particular case, 
But yet while this is and should be the constant aim, stability and 
uniformity are important considerations; and in order to secure 
these general rules are necessary which sometimes involve a 
slight sacrifice of absolute justice in particular cases.’’ And 
again:! **I am well aware that our statutory law altered, 
amended and enlarged, as it from time to time is, some- 
times with diligence and caution, at others with haste and neg- 
leet, becomes confused and embarrassed with uncertainties, omis- 
sions and redundancies which make the study and application of 
it difficult. It consequently demands from time to time a 
thorough revision, and it may be occasionally wise to have the 
confused mass re-arranged, reduced to a harmonious and orderly 
system and re-enacted as a unit.’’ Now, why in reason should 
not the same process be followed with the uncertainties, omis- 
sions and redundancies of the law contained in our tens of thou- 
sands of the utterances of judge-made law? 

It is too late to cry out against the codification of the common 
law, in the face of such a host of advocates as that now enlisted 
for it. The battle was fought and won more than fifty years 
ago when Savigny fought against codification, but he and his fol- 
lowers were overcome. Gibbon wrote, even in the last century, 
that ‘* the discretion of the judge is the first engine of tyranny ; 
and the law of a free people should foresee and determine every 
question that may possibly arise in the exercise of power and the 
transactions of industry.’’ So long ago as 1826 Judge Story, 
with his associates Metcalf, Greenleaf, Cushing and Forbes, re- 
ported to the Legislature of Massachusetts, in favor of codifying 
the common law, and added that ‘ it is not too much to affirm, 
that the whole law of insurance, as far as it has been ascertained 
and established by judicial decisions and otherwise, may now be 
stated ina text not exceeding thirty pages of the ordinary size of 
octavos.’’ Walworth, the last chancellor of New York, declared 
himself in favor of general codification. 
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Mr. Carter, unconsciously no doubt, when writing that ‘the 
fact must always come before the law,”’ fell into agreement with 
Bentham’s homely apologue: ‘*Itis thejudges * * * that 
make the common law. Do you know how they make it? 
Just as a man makes law for his dog. When your dog does any 
thing you want to break him of, you wait until he does it, and 
then beat him for it. And this is the way the judges make the 
law for you and me.”’ 

What makes judges and lawyers ‘‘ experts ’’ in discovering the 
law of conscience, or in other words the divine will implanted in 
the hearts of men? Do they know what is divine and what 
human better than other men, save as they have been instructed 
in laws already written? Indeed if the law resides in human 
hearts, why is there need of lawyers at all? Other men have as 
tender consciences and as deep knowledge of ethics, as they who 
have studied in the law schools or in lawyers’ offices. Has not 
every human being, from Mr. Carter’s ‘* first man’’ down to the 
latest descendant, that divine afflatus which reflects the will of 
the Almighty? And if ‘‘ discoverers,’’ as Mr. Carter calls them, 
of this law of conscience were needed, why are not clergymen, 
they who have made the sacred volume the study of their lives, 
the best of all interpreters? 

Mr. Carter is unfortunate and not quite ingenuous in his quota- 
tions from Pomeroy and Amos. He knows very well the ex- 
planation given by me on several occasions of their criticisms 
upon the Civil Code proposed for New York, but he omits all 
reference to this explanation, and further omits to state that both 
these gentlemen were, when they wrote, most pronounced ad- 
vocates of the codification of private law, and continued to be so 
to the end of their lives. 

I do not think that I need take more of your space with Mr. 
Carter’s address. If it were needful I could go over it page by 
page and point out fallacies on nearly every one. But the speci- 
mens I have given are enough. ‘* Ex uno disce omnes.”’ 

Let me now, Mr. Editor, since I am upon the subject of codi- 
fication, add a few words about the Civil Code and the Code of 
Evidence still pending in our Legislature. Is it not time that 
they were enacted? Do they not embrace subjects of great im- 
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portance to the people; of more importance, indeed, than any 
other subject likely to engage the attention of the Legislature? 
If so, the only question that remains is, whether these Codes or 
either of them will give to the people a better knowledge of their 
laws than they now have. The Codes have passed the Legisla- 
ture, the Civil Code time and time again, the Code of Evidence 
once. If they contain statements of the law that ought to be de- 
clared, let the Legislature enact them; if they do not contain 
such statements, amend and substitute until they do. They who 
prepared these Codes were among the *‘ experts’’ of which so 
much has been said in Mr. Carter’s address. They have sub- 
jected them to every test within their reach ; they have asked for 
the advice and assistance of lawyers throughout the State; they 
have indeed asked for a special commission to re-examine them. 
Is it too much to say that if these Codes are not accepted, there 
will be none enacted within this generation ? 


Davip DupLey FIELD. 
New YORE. 
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A LAWYER’S ADDRESS TO A LAY AUDIENCE.’ 


Mr. President, Ladies and Gentlemen: 

To the people of Hot Spring county, the mention of a court- 
house must fill their minds with conflicting emotions — painful 
memories of losses and failures in the past, and pride and pleas- 
ure over present success. 

Condolence is due you for having had to pay in the past $70,- 
000 for a court-house that never was built. For this large sum 
of money you received no consideration, save the experience, 
which indeed teaches some valuable lessons, and among them, 
this one: that when the officers of a county are invested by law 
with the power to issue the negotiable bonds of the county, and 
they do issue them, and they pass into the hands of innocent 
parties for value, the county is legally bound to pay them, 
though it receive no consideration. But the most important 
lesson of all, taught by your experience, is the impolicy of al- 
lowing county officers to issue that class of obligations, and the 
wisdom of that provision of the present constitution which pro- 
hibits it. 

That provision puts an end to a lavish use of the public credit, 
the usual result of which is enormous taxation for an inadequate 
consideration, and not unfrequently, as in your case, none at 
all. 

The large sums paid by this and other counties to learn this 
lesson will not have been paid in vain, if the experience shall 
have the effect of perpetuating this clause of the constitution. 

You are to be congratulated onthe possession of a substantial 
and commodious court-house, which is an ornament to your town, 
a® monument to the integrity and business capacity of your 
county judge and commissioner, and a testimony that its builder 
and his assistants are master workmen. 


1 Address of Hon. Henry C. Caldwell, delivered at the dedication of the Hot 
Spring County court-house, at Malvern, Ark., February 4, 1889. 
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But the significance of this occasion is not found in the ma- 
terials that compose this structure, imposing and elegant as it is, 
nor in its architectural finish and design. 
in the court-house as an institution. 


In this aspect it is full of historical and living interest. 


The significance lies 


Tue Four Houses Wuicn Support THE SocraAL Fasric. 


The four corner-stones which support the social fabric are the 
dwelling-house, the house of God, the school-house, and the 
court-house. 

The first three of these institutions teach us to do voluntarily 
what the fear of the fourth compels us to do. 

They are the fountain-heads of the virtue and intelligence es- 
sential to the maintenance of a free and stable government, and 
the institutions which form the citizens. 

The dwelling-house is the sacred abode of virtue and secur- 
ity; nations that do not possess them are nomads or savages. 

The house of God symbolizes the Christian religion, which 
anchors society on the moral foundations indispensable to the 
continued existence of a republic. A despot without faith may 
govern by force, but a free people cannot successfully govern 
themselves without faith in God. 

The school-house symbolizes the education of the youth to 
qualify them to discharge the duties of citizenship. But these 


three corner-stones are not of themselves adequate to support 
the social fabric. 


The lessons that teach the rewards of virtue and the woes of 
vice are lost on many men. 

For the perverse and wicked, who break away from the teach- 
ings and restraints of moral agencies, there must be something 
stronger than moral suasion. 

The contests of passion and selfishness, which will always 
exist in human societies, render it necessary that authority 
should exist somewhere, and always be at hand, to do justice and 
to repress and punish crime. 

_ This necessity gives rise to the laws regulating the conduct of 
man as a member of society. These laws require him to do 
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right and punish him for doing wrong ; but they would be of no 
utility without a tribunal clothed with authority to compel obedi- 
ence to them, and which has a fixed time and place of meeting 
for that purpose. 

The court-house is that place. 

The court-house, therefore, symbolizes the law and its enforce- 
ment, and, reduced to its last analysis, all there is of a free gov- 
ernment. 

A court-house at the seat of justice of each county is now a 
thing of course, but it was not alwiys so. 


A ReGuiark PLACE FOR THE ADMINISTRATION OF JUSTICE. 


The principle of having a regular tribunal and a fixed place 
for the administration of justice is, so far as relates to the Anglo- 
Saxon race, of comparatively modern origin. It was not secured 
to the English-speaking people without a struggle, the history 
of which is full of interest. A reference to some of its leading 
facts is appropriate to this occasion. 

In ancient times the king himself was judge over his subjects ; 
but he did not ‘ride the circuit,’’ nor was there a court-house 
centrally located in each county, in which all causes arising 
therein had to be tried at stated times. 

He was regarded as the source and fountain of justice; so 
much so, that justice could not be administered away from his 
person, and suitors were compelled to follow the person of the 
king wheresoever he might be, to obtain a hearing. 

The ‘* Court of King’s Bench,’’ the highest court of law in 
England, was so named because the king was presumed to pre- 
side over it in person; and the writs issued out of that court 
state that the case is to be heard ‘ before the king himself.’’ 
The king in person did not commonly try causes, but his judges 
who did were a part of his royal retinue, followed the king’s 
court, and had no authority to try causes elsewhere. 

Henry II., in 1176, ordered that his judges should hear and de- 
termine all writs of the kingdom — not leaving the king’s court, 
but remaining there for that purpose, so that if any question 
should arise which they could not settle, it should be referred to 
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the king himself for decision. The hardship of this mode of 
administering justice in civil causes was brought to an end on 
the fifteenth day of June, A. D. 1215. On that day the barons 
of England surrounded King John * in the meadows called Run- 
ning Mede,’’ and demanded and obtained his signature to Magna 
Charta, by which it was ordained that the courts for the admin- 
istration of justice in civil cases should no longer follow the per- 
son of the king; that they should be open to every one, and 
that circuits should be held regularly every year. 

The twenty-second article of the charter declared in terms 
that: ** Common pleas shall not follow our court, but shall be 
hofden in some certain place.”’ 

The principle has grown and spread. It is to this article of 
Magna Charta that the people of Hot Spring county are prima- 
rily indebted for this court-house. 

The provisions of Magna Charta did not embrace the court 
exercising criminal jurisdiction, and that court continued for a 
long time to follow the king’s person, and the subject was tried 
in one extreme of the kingdom for an offense committed in 
another. 

Citizens of the American colonies were summoned to England 
and there tried for offenses committed in the colonies. 

Our revolutionary fathers protested against this, and among 
the counts in the indictment preferred by the colonial Congress 
against George III. is this one: ‘‘ For transporting us beyond 
the seas to be tried for pretended offenses.”’ 

Animated by a sense of justice and warned by the lessons of 
experience, the makers of the constitution of the United States 
exercised as much care in framing that instrument, to define and 
fix the place, as the mode of trial. 

The constitution declares that the trial of all crimes ‘ shall be 
held in the State where they are committed,’’ and the sixth 
amendment provides that ‘in all criminal prosecutions the ac- 
cused shall enjoy the right to a speedy and public trial by an 
impartial jury of the State and district wherein the crime shall 


have been committed, which district shall have been previously 
ascertained by law.’’ 
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The constitution and laws of the several States secure to ac- 
cused persons the right to a speedy and public trial, before an 
impartial jury of the county, in which the alleged offense is 
committed, and the court must be held at the place in the county 
designated by law for holding the same, or the proceedings are 
void. 

Magna Charta did not name the ‘ certain place ’’ where the 
common pleas should ‘be holden,’’ but there never was any 
doubt that Westminster Hall, that ancient edifice where the 
kings had held their court, was the place intended. 

And so strict was the interpretation put upon the words ‘* cer- 
tain place’? by one of the English judges, that he resisted the 
removal of the court from the original room in Westminster 
Hall to one more convenient in the same building. 

In our day we associate the idea of a town with the seat of 
justice. But in some parts of our country, in early times, while 
the court was ‘* holden in some certain place,’’ it often occurred 
that the court-house was the only building at the seat of jus- 
tice. 

In those days the people believed in the maxim that ‘* God 
made the country and man made the town,”’ and they preferred 
God’s works to man’s, and lived in the country. 

This was particularly true in the State of Virginia. The of- 
ficers and others attending court rode on horseback, or in carri- 
ages, to the court-house, and when court adjourned for the day, 
rode back to their homes or accepted the hospitality of those 
living in the neighborhood. 

And in that State to this day, when the county-seat is spoken 
of, the name: of the town, if there be one there, is not men- 
tioned, but the county is named, with the addition of the word, 
court-house, as, Fairfax Court-House. 

If we were to adopt the Virginia nomenclature, we would not 
say Malvern, but Hot Spring Court-House. 

The institution of a fixed place and stated time for the admin- 
istration of justice by a judge going from place to place, and 
called a circuit judge, did not originate with the authors of Magna 
Charta, nor in modern times. 

VOL. XXIV. 18 


24 AMERICAN LAW REVIEW. 


Jupce Samuet Ripine THE 


The principle is old, and had been practiced by the Jews thirty 
centuries before its adoption in England or this country. 

It is indubitable proof of the wisdom of that wonderful peo- 
ple, that centuries after its dispersion and after it had ceased to 
have an organized civil government of its own, one of the most 
enlightened nations of the earth borrowed one of its most valuable 
constitutional principles from the Jewish constitution of the 
days of the judges. This is apparent from the text, I. Samuel, 
vii: 15-17: ** And Samuel judged Israel all the days of his 
life.”’ 

**And he went from year to year in circuit [ Hebrew, and he 
circuited] to Bethel and Gilgal, and Mizpeh, and judged Israel 
in all those places. And his return was to Ramah, for there was 
his house and there he judged Israel.” * * * 

If asked to describe your circuit court system, you could not 
do it more accurately than by responding in the language of the 
text, save in the names, that ‘*‘ Wood judges the people in this 
circuit,’’ and you might truthfully add, is likely to do so all the 
days of his life, — ‘* He goes from year to year in acircuit, to Mal- 
vern, and Benton, and Sheridan and Perryville, and judges in 
all those places; and his return is to Hot Springs, for there is 
his house, and there he judges also.”’ 

You perceive the systems are identical. In your case the 
similarity does notend here. When Judge Samuel laid down his 
judicial office, he challenged scrutiny into his official career in 
this language: ‘* Behold, here I am! Witness against me be- 
fore the Lord and before his anointed. Whose ox have I taken? 
or whose ass have I taken? or whom have I defrauded? whom 
have I oppressed? or of whose hand have [ received any bribe 
to blind mine eyes therewith? AndI will restore it to you.”’ 
And the people with one voice testified to the purity and impar- 
tiality of his judicial career, and their testimony was not more 
hearty or unanimous than is the testimony of the people of this 
circuit to the purity and justice of their judge. ; 

Like Samuel, no one can be found to reproach your judge 
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with having shown partiality to the rich and powerful, or of 
having oppressed the poor and weak in any of his judgments, or 
having perverted justice in any instance whatever, through fear, 
through favor, or through interest. 

But you are not blessed above other people. Judges of the 
type of Samuel are the rule now, among the English-speaking 
people. Judicial corruption is a crime that belongs chiefly to 
the history of past ages. 

When Samuel resigned the judicial office he appointed his 
sons Joel and Abiah to be judges and the Book says: ** And his * 
sons walked not in his way, but turned aside after lucre, and 
took bribes and perverted judgment,’’ and with their impeach- 
ment ended the rule of the judges in Israel. 


SoMETHING ABOUT JUDGE SAMUEL’s SUCCESSORS. 


King Alfred collected the laws, and wrote commentaries on 
them for the instruction of his judges; but they seem to have 
profited very little by his teaching, for he caused forty-four of 
them, in one year, to be hanged as murderers, for their false 
judgments. 

The Emperor Cambyses resorted to a very singular, but prob- 
ably effective method to admonish his judges against the vice of 
corruption. A judge in his empire denied justice to a poor widow 
and perverted judgment in favor of a rich suitor. The complaint 
of the widow reached the emperor’s ears, and he caused the 
judge to be killed and skinned, and laid his skin in the chair of 
judgment, that all judges that should give judgment afterward 
should sit on the same skin and be reminded of their fate if they 
perverted judgment. 

No such reminders are needed in the judgment seats of this 
country. Itis high testimony to the integrity of the bar and to 
the efficacy of our institutions in the formation of character, that 
generations may pass away without a single judge in the bounds 
of the republic being convicted or justly suspected of this great 
crime. Judges are fallible men, and err in judgment, but they 
do not willfully and corruptly pervert judgment. 
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A Worp asout THE JUDICIAL OFFICE. 


To the courts is committed the exposition and enforcement 
of the law, which is the principal and essential part of all govern- 
ment. It is the public justice that holds the community together, 
The judicial is not commonly regarded as the popular department 
of the government, but it is in fact the people’s department. It 
is the only department that comes home to the people and deals 
with them in all the relations of life. The people themselves in 
their capacity as jurors constitute a part of it. No regal splendor 
surrounds the judge who sits in this chair, but no king on his 
throne ever represented a grander majesty and power, for he 
represents the law to which all must bow down and yield obe- 
dience. 

The discharge of the supremely important duties attaching to 
the judicial office requires varied talents. Let mention be made 
of a few of the qualifications a judge ought to possess. 

He must know some law— no man can know all the law — 
and have a strong and unerring sense of justice, which is better 
than learning in the hair-splitting technicalities and refinements 
of the law, which often defeat rather than promote justice; he 
must have moral courage and be indifferent alike to censure and 
applause; he must be serene and tranquil under all circum- 
stances, for emotion is the grandest of levelers and impairs the 
force and dignity of magistracy; he must not believe without 
reason, nor hate on provocation; his constant contact with the 
injustice and wickedness of men must not shake his faith in the 
virtue of mankind, for it is the bad and not the good that are 
most commonly brought before him; he must be mild and com- 
passionate, but firm, inflexible and just; he must hear before he 
decides, for Solomon says: ‘* He that answereth a matter before 
he heareth it, it is folly and shame unto him:’’ but he must not 
delay justice to hear those, in the language of Job, ‘* that dark- 
eneth counsel by words without knowledge,’’ and, finally, 
divested of all hopes and fears, his judgment must be controlled 
by force alone of the law and the evidence. 

A perfect judge would exhibit none of the passions which are 
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the necessary adjuncts of human nature ; but until man’s nature 
is changed and he is endowed with something of the wisdom and 
virtue of his Divine Maker, the perfect judge will be unknown. 

In the meantime the common infirmities and vices of human 
nature will be tolerated. Clean, plain justice, honestly admin- 
istered, in blunt English, is just as good as the polished article, 
and is likely to have about it a stronger flavor of common-sense. 

One who looks solemn and wise usually enjoys a reputation for 
superior wisdom, whether he possesses it or not. 

Mr. Fox, speaking of Lord Chancellor Thurlow, said his aspect 
was so solemn and imposing that it proved him to be dishonest, 
since no man could be so wise as Thurlow looked. 

Undoubtedly, an expression of serene exemption from our 
common cares and passions, and good judicial temper and manners, 
add much to the dignity of the judicial offices, but no polish, and 
no gravity can compensate for the want of good plain sense. A 
wit defines gravity as, ‘‘a mysterious movement of the body to 
conceal the defects of the mind.’’ And no display of such grav- 
ity can compensate for the want of a clear perception, and right 
application, of the fundamental principles of justice on which the 
world stands. 

Where the law is supreme and justice independent, the good 
are protected and the bad punished; and as the court-house is 
the symbol of the law and the abode of its officers, it ought to 
impart a feeling of security and protection to the innocent, and 
terrify and appall the guilty. In some States and localities it 
does not have this effect to the extent that it ought to. 

The two principal causes of this failure will be briefly noticed. 


Tue Uses AND ABusEs OF TECHNICALITY. 


So far as relates to criminal justice it is found in the extremely 
technical rulings of the courts of last resort in criminal cases. 
The trouble is not with the courts of original jurisdiction, but 
with the appellate courts, whose judgments are binding on the in- 
ferior tribunals. 

The time was, in England, when there were 160 offenses pun- 
ished with death. 
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Almost every petty offense and all the graver crimes were 
punished capitally. The accused was allowed neither counsel to 
defend him nor witnesses to prove his innocence. 

History tells us that 72,000 persons were executed during the 
reign of Henry VIII. for theft and robbery alone. 

Holding court in those days was a harvest of death to the 
executioners. The judges determined to ameliorate this bloody 
code in so far as they had the power. They could not repeal the 
laws, but they could render them exceedingly difficult of execu- 
tion. This they did by adopting, and on occasion enforcing, 
whimsical and extremely technical forms of proceedings, and rules 
of decision in criminal cases, with a view to prevent the convic- 
tion of accused persons. 

The motive for the adoption of these forms and rules was a 
good one, and they once performed a humane office. 

But the state of things which brought them into existence, and 
which alone could justify their use, has long since passed away. 

In England, since the list of capital offenses has been reduced 
to two or three, and accused persons are allowed counsel and 
witnesses, these technicalities have been put aside, and criminal 
cases are now tried on their merits. 

In that country now an indictment for murder is comprised in 
five lines, instead of as many pages, as formerly. 

But in this country, where accused persons are guaranteed 
every right essential to an impartial trial, the courts in some of 
the States still adhere to these refinements and technicalities. 
They eschew any inquiry into the guilt or innocence of the ac- 
cused. It is the form and not the substance that concerns them. 
A fair and impartial trial, and overwhelming proof of guilt, 
count for nothing against the omission of useless verbiage in an 
indictment, or the non-observance of an empty form. 

The legislatures of some of the States have declared that an 
indictment shall be sufficient which ‘* contains a statement of the 
acts constituting the offense in ordinary and concise language, 
and in such a manner as to enable a person of common under- 
standing to know what is intended,’’ and that no indictment 
shall be insufficient, ‘‘ which does not tend to the prejudice of 
the substantial rights of the defendant on the merits.”’ 


1 


277 


A LAWYER’S ADDRESS TO A LAY AUDIENCE. 


It will be seen the people of those States have done all they 
can do to inject common sense into the law on this subject. But 
the trouble has been to get a little of that article out of the 
statutes into judicial decisions. 

As illustrating the extremely technical rulings of the courts in 
the past, a sample case or two may be cited. 

An indictment charged that the accused murdered the deceased 
‘‘ with a double-barreled shotgun loaded with gunpowder and 
leaden bullets.’ The proof showed the accused shot his victim 
to death with a double-barreled shotgun under circumstances that 
made it a cold-blooded murder, and the jury convicted the de- 
fendant. But the Supreme Court quashed the conviction and 
set the defendant free, on the ground that the indictment did not 
inform the defendant how he used the shotgun to murder his 
victim; ‘* whether it was used as a fire-arm, or as a bludgeon, or 
to frighten him to death with it.”’ 

The case suggests these observations :— 

1. That when a man “of common understanding ”’ is told that 
one man has killed another with a shotgun, he understands the 
killing was done by using the gun as a fire-arm, unless the con- 
trary is stated. 

2. That as the defendant did the killing, he knew more about 
how he used the gun than any one else ; and — 

3. That the omission to go into the particulars on that subject 
in the indictment could not possibly prejudice ‘the substantial 
rights of the defendant on the merits.’’ But plenty of prece- 
dents can be found to support the decision. 

In another case a defendant was convicted of murder by stab- 
bing his victim to death ‘in the left breast,’’ and a supreme 
court set the defendant free because the word ‘ breast’’ was 
spelled ‘* brest’’ in the indictment. 

This decision puts an end forever to phonetic spelling and the 
disuse of mute letters in judicial proceedings. 

These are not extreme cases; the books are full of cases still 
more incomprehensible to ‘*a person of common understand- 
ing.”’ 

When a court once engages in this hair-splitting and refined 
method of reasoning, there is no limit to the process of attenu- 
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ation, and it ends in vitiating all that it touches; the English 


language is not equal to the task of constructing an indictment 
or record that can survive such an ordeal. 


JuRIES NOT ANSWERABLE FOR THE MISCARRIAGE OF JUSTICE. 


The notion that juries are answerable for the miscarriage of 
justice in criminal cases is not well founded. They are an indis- 
pensable, and the best part of the judicial machinery in criminal 
cases. They possess common-sense, which is the most valuable 
talent the judge and the jury can possess. 

Where one guilty man is acquitted by the jury for want of this 
talent, ten are set free by the hypercritical rulings of the highest 
courts in the land. The lawyer always looks, with high hopes, 
to the court of last resort for an ultimate safe deliverance of a 
guilty client. 

Lord Chief Justice Denman, who sat on the bench of a 
criminal court before he was made chief justice, bears testimony 
that the miscarriage of justice in criminal cases is rarely the 
fault of the jury. He says: ‘It is a grateful task to bear testi- 
mony to the excellent conduct of juries at the Old Bailey sessions. 
I do not remember a single conviction that appeared to be unjust. 
Some acquittals have startled me; but often very good reasons, 
which had not occurred to me at the trial, have been suggested 
afterwards, and I have often thought that their mistakes might 
be traced to their feeling too much deference for certain vulgar 
scraps of judicial phraseology which have come to be considered 
as principles of law.’’ 

I wish to say, distinctly, and with emphasis, that the Supreme 
Court of this State is not obnoxious to these criticisms, and that 
the enlightened sense of justice and indisposition to subordinate 
right and substance to form, which characterize the decisions of 
that court, will soon make every court-house in Arkansas a 
monumental terror to evil-doers. 

There are in the history of the jurisprudence of every State 
certain epochs which mark the beginning of distinct trains of 
legal ideas, and distinct courses of practice, by which the rules 
of decision, by giving full effect to the legislative will, are con- 


_ . 
1 


A LAWYER’S ADDRESS TO A LAY AUDIENCE. 279 


formed to the altered conditions and needs of society and made 
to harmonize with an enlightened public sentiment; and, happily 
for our State and people, we are now enjoying such an epoch. 


Necessity oF CODIFICATION. 


As an emblem of civil justice the court-house fails to inspire 
entire confidence. For the chief cause of this the courts are not 
and the people are responsible ; because the courts cannot codify 
the law, and the people, through their representatives and a 
commission, can. It is a popular notion that the people make 
the law, but it is a popular delusion. Ninety-five per cent. of 
the disputed questions of law which arise in the trial of a lawsuit, 
and upon the decision of which the result of the suit depends, 
are determined by a species of law outside of your written 
statutes and constitution, and which you had no hand in making. 
You ask me to tell you who made this large body of law by 
which your rights are determined and where you can find it? 

Your questions are easily answered. The judge madeit; it 
is ‘* judge-made law.’’ A considerable portion of it was made 
by judges in England about a thousand years ago, and the re- 
mainder has been made since that time by judges in that country 
and this, as occasion called for it. When judge-made law gets 
to be very old it is called ** common law.’’ 

You want to know where you can find it? 

You will find it in six thousand volumes of law reports, which 
average 700 pages to the volume, making 4,200,000 pages. 

If you read fifty pages every day in the year, including Sun- 
days, Christmas, New Years and the Fourth of July, for 230 
years, you will have read this judge-made law down to the time 
you began your course of reading. But during your long course 
of reading the judges have been engaged in making this kind of 
law at the rate of 16,000 cases a year; so that after you have 
read 230 years you will find the volumes of reports that have 
accumulated since you began to read exceed by many times the 
number you have read. 

This is not the end of your embarrassment. 

If this judge-made law was harmonious and consistent with 
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itself you would know, at the end of your 230 years’ course of 
reading, how the law stood at the time you began it. 
But as you read the reports you will discover that the same 


questions are differently decided by different courts, and by the 
same court. 


** Confusion now hath made his master-piece.’’ 

You ask me, in view of these facts, how it is possible for any 
one to know what the law is? I answer it is not possible. No 
lawyer or judge living knows what the lawis. Some know more 
than others, but none make any approximation to knowing it all. 

Precedents can be found to sustain either side of nearly every 
question. Where precedents are wanting the decision makes the 
law and not the law the decision, and:so the process of legisla- 
tion by the courts goes on unceasingly. 

An enterprising firm of lawyers in the East, who have access 
to the 6,000 volumes I have mentioned, advertise to furnish, on 
short notice, a brief of authorities supporting any view of a legal 
question that is desired; they are by no means false pre- 
tenders — they can come very near doing what they promise. 

It has come to this: That the law, instead of being the ready 
** means of redress to all grievances, has itself become the grand 
grievance of the nation — our shame instead of our glory.”’ 

The Emperor Caligula bound the citizens of Rome to the ob- 
servance of laws written in such small characters and posted so 
high from the ground that no one could read them. 

For eighteen hundred years this act has been characterized as 
the very refinement of injustice and oppression. 

But you are suffering an infliction of the very same nature — 
you are utterly unable to read, or to find the laws which deter- 
mine your responsibilities and rights, and no one can tell you 
what they are. 

Less sympathy is due to you than to Caligula’s subjects, be- 
cause you have it in your power to have the law written down in 
a statute where all may see and read it, and his subjects had no 
such power. 

The conflict and confusion in the law is past all remedy by the 
courts. The only remedy is codification, and the people can 
bring this about. The lawyers have no power to do it, and 
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probably do not care to have it done; they are not much injured 
by the existing order of things. Besides, all great reforms must 
proceed from the people, ‘* from the non-professional to the 
professional, or from below, upward.”’ 

Your representatives can create a commission to put so much 
of this judge-made law, as is worthy of adoption and preserva- 
tion, in the form of a code so that all may read and know the law. 

To show the extent to which codification will bring order out 
ofchaos, I will quote a paragraph from a learned address on this 
subject delivered by Judge Rose before the Bar Association of 
Tennessee. 

The judge states that the law of bills of exchange, promissory 
notes and checks has been codified in England and that the codi- 
fied ‘* statute contains 100 sections, and, according to a statement 
of its author, it embodies 2,000 English decisions and seventeen 
previous statutes, and reduces the law to about one-five-thou- 
sandth part of its former bulk.’’ 

This shows the enormous amount of chaff that has to be win- 
nowed to get a grain of wheat, and until the winnowing process 
is gone through with, in the manner I have indicated, there is no 
way of distinguishing the wheat from the chaff. 

The contents of 5,000 volumes of reports, which leave the law 
in a plight that nobody knows what it is, can be compressed into 
one volume and put in a shape that every one can read it and 
knows what it is. It must be remembered that the law of the 
survival of the fittest, which obtains in all the sciences, has no 
application to judge-made law. That made in the dark ages is 
venerated for its antiquity and more prized than that made in 
modern times. In science a newly discovered truth at once dis- 
places the old error; but in law an old error is adhered to, 
because it is old, in the face of reason and justice. The legisla- 
ture alone can slay it. 


ApvIcE aBout Gornc To Law — Don’t! 


As the law now stands you have to prosecute a suit to the 
Supreme Court to find out what your legal rights are; if the law 
was codified you could read it in the statute, and you would be 
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’ spared the vexations of a lawsuit with its attendant costs. If 
you are successful in your suit, you are not much profited by it, 
unless the amount in controversy is considerable, because both 
parties to a lawsuit must pay their lawyer’s fees, which are 
usually sufficient to relieve them of their * surplus.’’ 

When that great lawyer, Judah P. Benjamin, was asked what 
his rule was in relation to fees, he said: ‘* First I charge a re- 
tainer, then I charge a reminder, next I charge a refresher, and 
then I charge a finisher.’’ 

Mr. Benjamin’s memory and methods are held in high esteem 
by the profession generally. My advice to all who want to go 
law is — don’t. 

A lawsuit may be likened to a labyrinth into which the parties 
enter full of hope and confidence, but from which they are likely 
to emerge weary and broken in spirit and estate. The Spartans’ 
prayer to their gods concluded with this supplication: ** Grant 
us the fortitude to support injustice.’’ If you will go to law, 
then I advise you to conclude your prayers as the Spartans did 
theirs, for your Christian fortitude is likely to be sorely tried 
before the struggle is over. 

I repeat that the courts are not to be censured for the continu- 
ance of the present chaotic condition of the law. They made 
the reports but they cannot codify them. They cannot obviate 
the hardship of compelling a citizen to go to law to find out 
what the law is; but when the end of the lawsuit is reached, the 
cases are not numerous where substantial justice is not done. 

It is a consoling reflection that, however confused and contra- 
dictory the law laid down in the reports may be, the principles 
of original justice remain the same forever, and judgments of 
courts cannot rest on a firmer foundation. 

May this court-house long stand, a sacred temple for the en- 
forcement of those principles of eternal and inviolable justice, 
which were before all courts, and which ought to be the basis of 
all human laws. 


Henry C. CALDWELL. 
LitTLe ROCK. 
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HOW THE SUPREME COURT OF TENNESSEE CLEARED 
ITS DOCKET.! 


I have shown what was the state of affairs in Tennessee in 
1886, when the present Supreme Court entered upon its term of 
office. It was intolerable. Legislative expedients had failed. 
No one knew just how the remedy would come, but it was im- 
peratively demanded by the people, and with the settled convic- 
tion that it must be inaugurated and effectuated by the court 
itself; and the court, elected as it was amid such outspoken 
public sentiment, was morally pledged to clear the docket with- 
in a limited time, and thereafter to dispose of all appeals at each 
term. The profession and the people were prepared for radical 
changes. 

A solution of the problem had been demanded. Rather than 
bear the ills they had, they were prepared, if need be, to fly to 
others that they knew not of. The problem was solved. The 
court began its sittings at Knoxville, and in nine weeks disposed 
of 433 causes. Then followed the term of fourteen weeks at 
Nashville, in which 823 were decided, and its first year’s labor 
was concluded by anine weeks’ session at Jackson, during 
which 566 were heard. 

Thus, the first year 1,822 causes were finally disposed of, 
which is nearly five times as many as were heard by the nine 
judges of the Supreme Court of the United States for the same 
year. The next year the record at Knoxville was 351, at Nash- 
ville 733, and at Jackson 333, making a total of 1,417. The 
year just closed there were heard at Knoxville 303, at Nashville 
582 and at Jackson 277, making a total of 1,162. 

The first two years’ work practically cleared the docket. 
During the last year every cause on the docket was heard, in- 
cluding all appeals during the year filed before the first day of 


1 Extract from a paper read by Judge J. M. Dickinson before the Tennessee 
Bar Association on Law’s Delays. 
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the term. If the present system is pursued, every cause, unless 
there be a great increase in the volume of litigation, can be 
heard at the first term to which it is appealed. It is not only 
possible, but quite within the practice now in Tennessee, to be- 
gin a cause in the lower court and terminate it in the Supreme 
Court within a year. Many suits are so begun and ended within 
three months. The clearing of the Supreme Court docket at 
Nashville, a most memorable event, was commemorated by a 
proceeding so characterized by solemnity, impressiveness and 
eloquence as to impel me to embody it as an historical event in 
this paper, in order that it may be perpetuated in the annals 
of this association. 

On the 13th day of March, Chief Justice Turney announced 
that the docket of the Middle Tennessee Division had been 
finished and that the court would adjourn until the next term, 
whereupon Mr. Ed. Baxter arose and said: — 

**T desire to state on behalf of the bar of Tennessee that, in 
recognition of the fact that this court has for the first time since 
the war succeeded in clearing the dockets of all the counties of 
this division up to the lst of December last, we desire to return 
our thanks to the court for the energy and diligence with which 
the public business has been dispatched. 

** And in this connection my mind recalls an incident in the 
life of Sir Thomas More, as related by Lord Campbell; and 
while I know that this court very much dislikes to have counsel 
read authorities in the progress of their argument, I will now 
take the liberty of violating the rule by repeating Lord Camp- 
bell’s statement :— 

** One morning before the end of the term, having got through 
his paper, he was told by the officers that there was not another 
case or petition to be set before him; whereupon, with justifia- 
ble vanity, he ordered the fact to be entered of record, as it had 


never happened before, and a prophecy was then made which 
has been fully verified: — 


When More some time had Chancellor been, 
No more suits did remain; 

The same shall never more be seen 

Till More be there again. 
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‘¢ Chancellor Campbell erred in one portion of his prophecy. 
There was another occasion in the history of the English bench 
when the chancery docket was cleared, and when all the mem- 
bers of the bar inaugurated the custom of presenting the Lord 
Chancellor, in recognition of that fact, a pair of white gloves, an 
emblem denoting the purity and integrity of the bench. I now 
take the liberty, on behalf of the bar of Middle Tennessee, of 
presenting to the Chief Justice and the Associate Justices of the 
Supreme Court each a pair of white gloves, which I hope will be 
accepted with the best wishes of the har.’’ 


The court adopted a system which, for convenience of discus- 
sion, is subdivided as follows: — 

1. In the exercise of its inherent power to regulate its own 
practice, a rule was made requiring the losing party in all civil 
causes to file, on or before the first day of the appeal term, a 
specific assignment of errors to the rulings of the court below, and 
to errors of fact, showing the exact contention of the appellant, 
giving an abstract of the proof, and referring to the pages of the 
record. 

The controversy was thus narrowed, and the field of investiga- 
tion was contracted. If no assignment was filed, the judgment 
of the lower court was affirmed, and all errors not designated 
were treated as waived. The close analysis necessary for a 
proper assignment of errors made lawyers masters of their cases, 
and this discipline made them more incisive and concentrated. 
Opposing counsel were apprised of the battle-ground, knew the 
contested points, and were prepared to come at once to close 
quarters without skirmishing to feel the position of the enemy. 
This sudden departure from the old way of projecting a volu- 
minous record in its entirety at the court, and finessing in order 
to spring a concealed mine upon an unsuspecting adversary, 
created some discontent. The rule itself, being brief, was not 
fully understood, and there were doubts even among the best 
lawyers as to the proper form of the assignment. 

But there was an honest purpose abiding with the bar to meet 
the views of the court, and an understanding was soon reached. 
The court was not over-technical. Indeed, it has been criticised 
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for relaxing the rule too much. If the impression should gain 
ground that the rule will not be enforced, practitioners will be 
lulled into a state of security, and consequent carelessness, and 
the rule will either become a dead-letter or its rigid enforcement 
will create a shock. If it should be amended and made so spe- 
cific as to admit of no misunderstanding, and then after sufficient 
notice, be rigorously followed, the labors of the court would be 
simplified. It now requires an abstract of the proof. This en- 
tails much work upon the lawyer without the attainment of a 
commensurate good. <A goncise statement of facts, with refer- 
ence to the record, presenting the case to the court, would bea 
far more satisfactory foundation upon which to predicate an as- 
signment of errors, both of law and fact, and their relevancy 
would be more appreciable. 

2. The time for hearing causes was increased by lengthening 
the sessions upon the five days formerly devoted to that purpose, 
and by utilizing Saturday, which under the old system had been 
set apart exclusively for opinions. 

Court opened at 8 o’clock and sat until 1:30 o’clock, with a 
recess of fifteen minutes. This was a gain of an hour and a half 
aday. On Saturday the session was from 8 o’clock to 12 o’ clock. 
It was the custom of the old court to deliver opinions on Satur- 
day, and this consumed from two to three hours. The present 
court delivers opinions three times a week, and, since it decides 
more causes, it is safe to say that at least four hours a week are 
thus consumed. The actual time gained, therefore, for hearing 
causes was about seven hours and a half a week, or 240 hours 
a year (the sessions being thirty-two weeks inall), which makes 
sixty of the old court days. 

If the court would hand down instead of reading opinions from 
the bench, much time would be saved. In 2d Pickle, which con- 
tains the cases of one year, the opinions cover 737 pages. They 
could not have been read in less than from sixteen to twenty 
hours, which is equal to four or five of the old court days. Thus 
is consumed about one-twelfth of the sixty days gained by the 
lengthened sittings. The lawyers interested would read them 
and the points decided would be rapidly promulgated. Besides, 
they are all now published in the Southern Reporter shortly 
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after delivery, and thus are made accessible to the entire bar. 
Judge Coxe, in the Forum article alluded to, embodies such a 
proposed change in his recommendations for the relief of the 
United States Supreme Court. 

Much time is taken up by the court in oral opinions ; as much 
would be accomplished, no doubt, by stating the points decided 
with sufficient fullness, to show counsel who are present, that 
nothing of importance has been overlooked. Thiscustom began 
at a time when the court, in working off the old docket, disposed 
of such a vast numbers of cases, as to engender, perhaps, in the 
minds of some a doubt as to the possibility of their having been 
duly considered. The work was accomplished by unremitting 
labor of about fourteen hours per day, and not by slighting 
causes. The judges then began the practice of stating the entire 
case orally. 1 believe I express the opinion of a vast majority 
of the bar when I say that every lawyer was convinced that his 
cases had been fully considered and thoroughly understood, even 
though he did not concur in adverse decisions. We rarely do that 
even when they are treated in elaborate written opinions, no 
matter what court may decide them. 

In the language of Judge Guild, *‘* It is one of the inalienable 
rights of a lawyer to go out and ‘ cuss’ the court when it decides 
against him.’’ Now that it is understood that a decision rendered 
orally is reached with no less deliberation than those written 
upon, it seems that the court might safely curtail the oral opin- 
ions, especially when it is considered that very frequently, if not 
generally, the lawyers who argued the case are not present. 
What good does it do to deliver elaborate oral opinions upon 
Shelby County cases in the presence of the Obion bar, or vice 
versa? Two hours per week could perhaps be saved in this way, 
which would be sixteen court days, and this added to the five 
saved from written opinions would make twenty-one days or 
eighty-four hours, which could be given, when necessary for the 
extension of time, for the argument of difficult cases. The daily 
sessions could thus be shortened, permitting the court to meet at 
9 o’clock in the morning instead of 8 o’clock, thus dispensing 
with the necessity for alarm clocks and other devices to get 
lawyers’ cooks up before day. 

VOL. XXIV. 1y 


| 
| 


288 24 AMERICAN LAW REVIEW. 


3. The time allowed for argument was restricted, and but two 
counsel were heard upon a side. The time now allowed for each 
cause is two hours, but in cases of unusual magnitude and difi- 
culty an extension is given, but rarely beyond one hour. 

When the clearing process was going on, the first year, half an 
hour to the side, and for a short time but fifteen minutes to a 
side, was allowed. It was a surgical process to save the life of 
the patient. It would not have been undertaken by the court, 
nor have been submitted to by the bar and the people, except as 
a dire temporary necessity. The crisis passed and the time now 
allowed is, as stated, one hour to each side, with an extension in 
exceptional cases. It is not probable that this time will be 
materially increased. It is a notable fact that a majority of the 
best lawyers even in the most important cases rarely consume 
their full time. This is manifest, for otherwise the court could 
not accomplish what it does. All honor to the court, but 
let full credit be given to the bar. At the rate of two hours to 
a case the court could dispose of only 484 causes in the 968 
hours comprised in its annual sittings. As shown, there were 
tried the last year 1,162 cases, and this after the rush was over 
and the court had settled down to its normal work. Many causes 
of great magnitude and difficulty are presented by the ablest 
lawyers in the State within an hour. 

4. The attention of counsel is directed during the argument to 
the points upon which the court specially desires information and 
assistance. 

This encourages oral argument. On this subject Judge Dillon 
says: ‘* As a means of enabling the court to understand the ex- 
act case brought thither for its judgment ; as a means of solicit- 
ing the very truth of the matter, both of law and fact, there is 
no substitute for oral argument—none. I distrust the sound- 
ness of the decision of any court, of any case either novel or 
complex, which has been submitted wholly upon briefs. Mis- 
takes, errors, fallacies and flaws elude us in spite of ourselves, 
unless the case is pounded and hammered at the bar. This mis- 
chievous substitute of printer’s ink for face-to-face argument 
impoverishes our case-law at its very source, since it tends to 
prevent the growth of able lawyers, who are developed only in 
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the conflicts of the bar, and of great judges,who can be- 
come great only by the aid of the bar that surrounds them.’ * 
_ 5. Inall cases where there is a consensus of opinion, without 
a doubt existing in the mind of a single judge, the decision is 
announced at the close of the argument. 

If any judge is in doubt the case is taken out for investiga- 
tion and consultation. Of course consultation upon the bench, 
except with those sitting next, is impossible. The opinion of 
each is quietly ascertained in writing, and if all agree the Chief 
Justice announces the result. If this be done early in the action 
argument is dispensed with, except from the side holding the 
opposing view. Fully 20 per cent. of the docket is disposed of 
thus from the bench. I do not believe that I will hazard a con- 
tradiction from any member of the bar in saying that the decis- 
ions thus made have given more satisfaction than those rendered 
after consultation. The argument frequently narrows the issue 
to one point of law, which is fully settled in the mind of the 
court. Cases are brought to the Supreme Court that are con- 
trolled by some decision that has perhaps escaped the attention 
of the appealing counsel. If five judges without consultation 
upon the presentation of the case all come to the same conclu- 
sion, the result is more apt to be right than one reached in con- 
sultation. Of course there is a wide difference in the character 
of the cases. 

6. The court meets regularly in consultation three nights each 
week, and oftener when necessary, and opinions are delivered 
three times a week. With few exceptions arising from extraor- 
dinary circumstances, causes are decided within a week and gen- 
erally within two days after argument. 

This practice is most wholesome, and commends itself to all 
courts. If a record be assigned, as is the custom in most courts, 
to a judge for investigation, and he keeps it out until the other 
members have examined many other causes, and the impressions 
of the argument have been partially if not wholly obliterated, 
then the decision practically is that of one judge. 

In the Cour de Cassation the judges retire when a cause has 
been argued, and they are not permitted by law to proceed with 
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another cause until they have decided the one heard. That 
practice is not attainable with us, but we have approached it as 
nearly as possible. 

The arguments and the facts are fresh in the minds of the 
court, and if the judge reporting the case does not, in his con- 
clusions, satisfactorily meet them his views will not be sustained. 
It frequently happens, in fact, that the judge who has the record 
is overruled by the majority of the court. 

7. In no instance is an opinion of any kind prepared until the 
case has been presented in consultation and the result and the 
points to be decided have been agreed upon by a majority of the 
court, and all written opinions, though prepared after decision in 
consultation, are, before delivery, submitted for approval, and 
are modified, if necessary, to meet the views of the court. 

No factor could be more potent to warp insensibly the minds 
of judges than the fact that five judges come into consultation 
each with a number of carefully prepared written opinions. 
Such a consultation will usually be confined to the questions of 
luw arising upon the face of the opinions. Each case upon its 
facts and all the points argued cannot be fully considered. If 
the opinion appears to a majority to be right upon its face, it 
will most probably pass. Judge Dillon, in his address to the 
American Bar Association in 1884, says: — 

** What is the most difficult function of an appellate court? 
It is after the record is fully opened and the argument under- 
stood to determine precisely upon what point or points the judg- 
ment of the case ought to turn andrest. This most delicate and 
important of all judicial duties ought always to be performed 
by the judges in full conference before the record is delivered 
to one of their number to write the opinion of the court, which, 
when written, should be confined to the precise grounds thus pre- 
determined.”’ 

When fresh upon the heels of the argument the case is pre- 
sented in oral consultation upon the record, every point is con- 
sidered and discussed, and, without the embarrassment of 
prejudgment, embodied ina written opinion, every one is free to 
vote, without wounding the amour propre of the author, or dis- 
carding the child of his brain. 
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It is proper that the preparation of opinions should follow and 
not precede decisions, and that they should be submitted for 
approval. Then, except in cases of recorded dissent, it is the 
opinion of the court. It speaks in the plural, and is not the de- 
cision of a single judge. All who do not dissent are responsible 
for it. The occasion for the unseemly rivalry and jealousy of 
brother judges is thus avoided. While a particular judge may 
gain some credit for felicity or force of style, he can gain no 
more credit nor blame for the decision than the whole court is 
entitled to. 

8. In no case is an opinion written for publication, unless a 
majority of the judges determine that the points to be decided 
will add something of importance to the jurisprudence of the 
State. 

The curse to lawyers is the multiplication of reports. It is 
stated in the July 2, 1889, Federal Reporter, that about 30,000 
cases have been decided in the courts of last resort of the United 
States since January 1, 1887. 

What a blessing it would be if all the courts would only write 
upon really new and important questions. The Supreme Court 
of Tennessee writes for publication in less than 20 per cent. of 
the cases decided. About 20 per cent. are disposed of from the 
bench, and in the remaining 60 per cent. the opinions are oral or 
in memoranda not formulated for print. 

That this is an ideally perfect system for administering justice 
in an appellate court no one would contend. That it is in the 
main the best attainable under existing conditions, perhaps none 
would deny. 

* + * * * * * * * * = * 

My purpose was to make a faithful record of certain facts con- 
nected with the judicial history of the State while they are fresh ; 
to invite discussion of this association upon the present methods 
of the Supreme Court, in order that changes that may appear 
desirable may be suggested ; and finally to show to other States, 
that may be suffering from the ‘‘law’s delay’’ in appellate 
courts, what we have accomplished and the system by which the 
result was reached. 
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NOTES. 


LUCIEN EATON. 


We are pained to announce the death of Lucien Eaton, one of the 
editors of this publication, at Boerne, Texas, on the 7th of March. He 
died of apoplexy, suddenly and without pain, — realizing in the mode 
of his death a wish he had often expressed. 

Mr. Eaton was born in Denmark, N. Y., September 24th, 1831, and was 
consequently in his fifty-ninth year. When he was twelve years of age 
his father moved to Iowa. Growing up as he did on the outmost fringe 
of our advancing civilization, he developed those habits of frankness, 
courage and self-reliance, which strongly marked his subsequent career. 
When about twenty years of age he entered Iowa College, which, though 
a new institution, had a curriculum and a faculty by no means humble. 
He literally worked his way through the four-year classical course of 
that institution in the period of three years, and received its degree of 
Bachelor of Arts. Thereafter he entered the law school of Harvard 
University, from which he was graduated, receiving the degree of 
Bachelor of Laws, in 1857. Among other of his classmates was Hon. R. 
E. Rombauer, now presiding Judge in the St. Louis Court of Appeals, 
and Mr. Justice Johnson, of the Court of Appeals of West Virginia. 
The roll, if it could be scanned, would exhibit other eminent names; 
for that school has not only had at its head, during most of the period 
of its existence, eminent lawyers, but it has been fruitful of great 
lawyers to a degree probably equaled by no other similar school. 
After graduation at that school, Mr. Eaton spent perhaps a year in 
Boston, and then came to St. Louis, where he was admitted to the bar 
in 1858. 

He was thus in the beginning of his professional career when the civil 
war broke out. He entered the Union army at an early period in the 
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struggle, and on the second of July, 1863, received the commission of 
Captain in the 23d Regiment of Missouri Infantry Volunteers. In the 
following year his well-known legal attainments and determination of 
character pointed him out for promotion to the position of Judge 
Advocate for the Department of Missouri, which commission he received 
on July 25th, 1864, with the rank of Major, — succeeding William 
McKee Dunn, who was promoted to be Judge Advocate General of the 
United States. 

His duties were not merely those of the ordinary judge advocate of 
military courts and commissions. He was really the judicial officer of 
the staff of the commanding general of the department, and in that 
character sat as a court of appeal, so to speak, from the decisions of 
various military courts and commissions. It is well known that the 
finding and sentence of such courts are inoperative until approved by 
the commanding general. The task of re-examining the record, often 
very voluminous, the testimony and sometimes the arguments being 
spread out in detail, is assigned to the staff judge advocate, and his 
opinion and recommendation are, as a general rule, final. 

Major Eaton was mustered out soon after the close of the war, and 
in 1867, when Congress passed an act establishing a uniform system of 
bankruptcy, he was appointed one of the four registers in bankruptcy 
for the Eastern Federal Judicial District of Missouri, two of which cev- 
ered the City of St. Louis. The dividing line of the two districts 
referred to was so made that it traversed Chouteau avenue, in St 
Louis, Major Eaton taking the portion of the city north of that line. 
As the commercial center of St. Louis lies entirely to the north of 
Chouteau avenue, the great bulk of the bankruptcy business fell to 
him, and for many years he discharged the duties of that important 
office with the industry, fidelity, integrity and skill, which were his prom- 
inent characteristics. In all the years that his duties under the bank- 
rupt law continued, we believe that but one complaint of his official 
conduct was made to the court, and that, upon investigation, was 
promptly disallowed. 

At last his health was considerably shaken by the excess of labor 
which the office devolved upon him. If he could have done as many 
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men do, delegated the details of the office to others, it would have been 
different. But this was not his nature; a public office was in his view 
a public trust; he could not be satisfied with a perfunctory or vicarious 
performance of its duties ; he must needs attend to every detail in person, 
or at least overlook all the details and see that everything was done with 
exact promptitude and care. His iron nerves bent under the task. If 
he could have succeeded to a period of rest when his official duties 
greatly lessened, he probably would have lived many years longer; but 
he had acquired such a standing in the community, and he had more- 
over acquired such a reputation for exact integrity, that many private 
estates were placed either in his direct charge or under his control as 
legal adviser. In 1876 he was retained as one of the counsel for the 
Government in the celebrated Whisky Ring trials, and the extremely 
important and delicate task was devolved upon him of going to Wash- 
ington and taking the deposition of President Grant. In 1884 his 
nervous system became entirely prostrated, and under the advice of his 
physician he entered upon a period of rest and recuperation. He spent 
his later years in winding up and settling his business, in disposing of 
the numerous trusts which he had assumed, and in looking in a general 
way after the editorial conduct of this publication, making occasional 
contributions to it, — but more especially in getting his house in order 
for the inevitable hour which has at last come. 

In the midst of his professional career he assumed the responsibility 
of editing and managing the Southern Law Review. It grew and 
prospered under his watchful eye, absorbing in its growth the Western 
Jurist, and finally the Amertcan Law Review, whose name it properly 
assumed. His interest in it never wavered; he loved it as a child. 
Even during those periods of broken health when he was obliged to com- 
mit the editorial conduct to others, he was in constant correspondence 
with them, offering fraternal encouragement and making practical and 
beneficial suggestions. 

Mr. Eaton had his own way of thinking and acting, and, like most 
self-made men, who have forced aside competition and lived down 
detraction, he did not coin his cheeks to smiles or dissemble his real 
feelings, which were possibly too little in sympathy with the faults and 
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weaknesses of human nature. It might be said of him, as was said of 
Cardinal Wolsey, that he was — 


‘*Lofty and sour to them that loved him not, 
But to those men that sought him, sweet as summer.” 


While blunt, unyielding, and, at times, cynical toward the world, he 
was in a peculiar degree genial and loyal to his friends. He was 
moreover a model as a husband and father, and was surpassingly tender 
toward his own family. He was very much opposed to ostentation and 
display. He thought that the practice of holding meetings of the bar 
and passing fulsome resolutions whenever a member of the bar dies 
was often overdone. In accordance with his wish, often expressed to 
his near friends, no meeting of the bar was called to commemorate his 


death. 


Asout OurseLves. — The death of Mr. Eaton will not produce any 
substantial change in the American Law Review. The Review.is pub- 
lished by an incorporated company, and whatever may be the popular 
prejudice against corporations, there is this advantage in corporate 
organizations, — that the death of a corporator does not, like the death 
of a partner, dissolve the concern and require it to be woundup. The 
artificial person lives, and the stream continues to flow on as before. 
In the present case we feel that we may assure our patrons that the 
stream will flow with an undiminished volume. Both the editorial and 
the business conduct of the Review will remain in the hands which 
have chiefly conducted it during several years past. Increased effort 
will be made to make it a vehicle for communicating to the legal pro- 
fession of English-speaking countries the best legal thought. 


Cuauncey M. Derew at THE Supreme Court CENTENNIAL Ban- 
quet. — May it please the Court: Except I had been specially retained 
to close these exercises, I should not take part in the animate pan- 
tomime which has interested you thisevening. I have discovered, how- 
ever, that in an audience of 800 the man who speaks last is surest of 
his crowd. While the speaking on the platform never ends, the audi- 
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ence is talked out. Uninterrupted conversation by 800 people with 
each other has left them with no topic interesting to the man next to 
them. The elaborate oration which I had prepared to deliver at 10 
o'clock I shall not get off at 1. It isa reversal of the process of nature 
to have the toast to the clients close this entertainment. Pyramids are 
not built in that way. [Applause. } 

The client is the foundation upon which we all rest. Clients are the 
superstructure of the Bench and the Bar. The client bears the burden 
of this foundation as well as he can, and the superstructure bears it 
with cheerfulness. [Laughter.] If the founders of the judiciary sys- 
tem of the United States had known that in a hundred years their suc- 
cessors in office would be subjected to the wisdom and the wit and the 
humor which they have had for twelve hours to-day, that system would 
not have been perfected. [Laughter.} 

But at this hour of the night wisdom is tired, wit is weary and 
humor is asleep. It is fitting that these thirteen years of centennial 
celebration should close with the judiciary. They always get in at the 
close. [Applause.] Not that we are to-night to divide up the estate 
of the republic, or to administer upon it, but we are here to celebrate 
our pleasure. 

These centennial celebrations began fully thirteen years ago at Con- 
cord and Lexington, and every incident relating to the revolutionary 
war, relating to the Declaration of Independence, relating to the for- 
mation of the constitution, has been elaborately celebrated, but the 
judgment of the world could never have been rendered that the republic 
was complete until the judiciary had been founded. [Applause.] 

Our clients. Iam on both sides. I have discovered as a railway 
lawyer that when the corporation wishes to limit the fees of the counsel 
they elect him president. [Loud applause.] I have discovered as a 
political observer that when a lawyer wishes to rise to the highest 
political distinction he declines railway fees. Not foreseeing the future 
and not wishing to do any harm to the party I belong to, eight or ten 
years ago I tendered a fee which should be an annual one to a Buffalo 
lawyer, which he declined on the ground that he had fees enough. It 
made him President of the United States. [Applause. ] 


An Old But Good Story. 


We hear much here of the humor of the Bar, and we see more of it. 
At a judicial dinner in London, [ told a story of a lawyer by the name 
of Strange, who was dying, and requested his wife that she would put 
nothing upon his tomb except ‘‘ Here lies an honest lawyer.’’ His 
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wife said: ‘‘ That is strange.’’ [Laughter.] ‘‘ Well,’’ said he, ‘‘ my 
dear, that is what every visitor to the cemetery will say.’’ [Laughter. ] 

The next-night a friend of mine was at another judicial dinner, and 
a distinguished jurist said there was a comical American lawyer whom 
he met last night, and he told them a monstrously amusing story about 
an American barrister whose name I now forget, but that is not essen- 
tial to the story [laughter], who asked his wife to put upon his tomb- 
stone, ‘* Here lies an honest barrister ;’’ those American lawyers are 
comical fellows. 

There is no mind which works so illogically as the client’s mind. It 
is impossible to satisfy him. . When I first, in my early days at the 
Bar, wrote an opinion and had to quarrel with my client to get him to 
pay me $5 for it, he took it to Charles O’Conor, and waited two or 
three days for Mr. O’Conor, got him to mark it ‘‘ Correct, C. O’C.,’’ 
and paid him, with gratitude, $500. 

It is the Bar which invented the phrase which nearly, in granger 
legislation, obliterated the profits of the railways of the country — the 
phrase ‘‘ Take all that the traffic will bear.’’ 

I note the ladies lingering to the close of this entertainment. I take 
it itis their interest in their husbands, and their anxiety to see that 
they get home. [Applause.] 

But the women make the worst kind of clients. They wish to do all 
the talking, and are unwilling to pay the lawyer who listens. 

There is one advantage which we have over all craft, all business 
and all pursuits, and that is that when we reach the altitude we have all 
reached, we do not care for the clients, simply because while there is 
in business of all kinds that competition which no man ever gets so 
high that he is freed from seeking his customer, and bowing to him 
humbly and with the utmost submission, with us we are in the condi- 
tion of Erskine at that period when there was a continual fisticuff go- 
ing on at his door between attorney and.clients anxious to get in with 
a retainer; so that we do not care for the client’s opinion of our per- 
sonalities, of his views of our qualities, of his friendship or ill-will. 
If he seeks us, it is because we can do for him what nobody else can 
do. He comes to us, not as a favor, but because he can get from us 
that which, in his judgment, can be bought nowhere else. 

On every occasion the orator points with pride to the subject of the 
hour. To-day every speaker has pointed with pride, a pride shared by 
every human being in the United States, to our Federal judicial sys- 
tem. But there is one period of our history as a people to which we 
do not point with pride. The first one hundred years of the Puritan 
Commonwealth in New England had no clients, and therefore no lawyers. 
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The clergy were the court for the settlement of all disputes, and the 
people their own advocates. During that period they banished Bap- 
tists and imprisoned Quakers for conscience sake, and committed judi- 
cial murder by hanging witches. This is a period for which we are 
ever apologizing. It demonstrates that the Gospel without the law 
cannot run a republic. 

Had there been a fearless Bar and independent judiciary the client’s 
retainer would have inspired the lawyers to so present the inalienable 
rights under religious liberty that Roger Williams would never have 
migrated, and the Quaker would have worshiped as he thought God 
told him to, while the witch would have exercised no other fascination 
than the one she has always exhibited in all ages of the world toward 
our weaker sex. 

The confidence of the client has been justified by the conscience of 
the Bar. The conscience of the Bar has demonstrated that rigid train- 
ing for duty makes the best disciplined administrator of the secrets of 
families, of sacred trusts and of estates. 

While the record is lurid with the names of business men, with the 
names of trustees and executors, of directors and agent’ who have em- 
bezzled and defaulted and ruined the confidence, in the 100 years since 
the organization of this court, the number of lawyers who have been 
faithless to their responsibilities is so small that, in comparison, it re- 
dounds to the glory of the Bar. 

The old Bar, as I have studied it, and as it exists in traditions, 
would not equal, if placed beside the Bar of to-day, the distinguished 
counsel of the present in the treatment of the difficult questions which 
have arisen since their time in our more complex civilization. 

I have been reliably informed by many of the old members of the 
early Bar that for the first forty years after the formation of the court, 
distinguished counsel would try cases before juries and argue them be- 
fore the court fora maximum fee of $25. The result was that the 
lawyers died poor and the wits of the period sharpened their pens and 
pencils in telling stories about the cupidity of the profession. 

In our time a lawyer charges $150,000 for re-organizing a bankrupt 
railroad company or consolidating innumerable corporations in a trust, 
and the profession admire his opportunity and the people applaud his 
moderation. 

The Declaration of Independence stands unequaled in the literature 
of the declaration of human rights, but it had a model in the declara- 
tion of the States of Holland 200 years before. The Constitution 
of the United States is a superb statement of the federal principle, but 
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it was suggested by the articles of confederation of the Netherlands 
in a prior century. 

The Supreme Court, however, stands unique and original. It de- 
rives its peculiar power from no precedent. It is in every sense abso- 
lutely American. 

An eminent European jurist said to me this summer at Hamburg: 
‘“‘T have given much time to the study of your institutions. They are — 
admirable; but there is one part of them which arouses my supreme 
admiration, and that is your Supreme Court of the United States. 

‘* We have legislatures which we think quite as good as yours; we 
have executive powers which we think quite as well limited and re- 
strained as yours; but we have no court which, like yours, can pass 
upon the acts of the legislative and executive branches of the govern- 
ment, interpreting them to conform to a written constitution, and an- 
nul them if they do not. 

‘‘This makes the Supreme Court of the United States the most pow- 
erful judicial body the world has ever seen, and the bulwark in perpe- 
tuity of the liberties of the American people.”’ 


Mr. Circurr Jupce Catpwe.i. — The President, in appointing the 
Hon. Henry Clay Caldwell to the office of judge of the Eighth Federal 
Circuit, did a wise and proper act. Judge Caldwell had been, at the 
time of his appointment, judge of the District Court of the United States 
of Arkansas for more than twenty-five years. His first appointment took 
place under peculiar circumstances. The civil war was drawing to a 
close. It was thought that the time had come to re-organize the Federal 
judiciary in Arkansas. In a time of political trouble like that, a judge 
was required who should possess undoubted courage and firmness, as 
well as integrity and sound legal knowledge. President Lincoln literally 
took Col. Caldwell, of the Third Iowa Cavalry, out of the saddle and 
puthim on the bench. He was succeeded in the office of colonel of the 
regiment by Lieut.-Col. John W. Noble, now Secretary of the Interior. 
Ascending the Federal bench at such a trying period, and under such 
peculiar circumstances, his task was a most delicate and difficult one. 
He performed it with courage, firmness, impartiality and judgment. 
He resolutely kept his court out of political entanglements. He dis- 
played upon the bench a tact and penetrating common sense, which is 
a higher quality than mere learning, though he was not deficient in that. 
He held the scales of justice so evenly, that he soon acquired the con- 
fidence of the bar and of the public. He has long been held in great re- 
spect by men of all parties in Arkansas, and by the bar of other districts 
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in the Eighth Judicial Circuit, in which he has done duty as a judge 
by assignment. In another column we print an address delivered by 
him on the occasion of the dedication of a court house in that State. 
The pointed and pungent observations with which it abounds, illustrate 
the character of his mind. His thoughts steer through cobwebs, shams, 
and trivialities, and go right to the point. He is one of those judges, 
of which there are too few, who know the use and abuse of what is 
called technicality. His way of thinking as a judge is happily illustrated 
by an anecdote of him that was told the writer not long since. A St. 
Louis lawyer had occasion, in argument in his court at Little Rock, to 
defend, on technical grounds, what we shall assume to call a fraudulent 
assignment by a failing debtor. The legal propositions which were put 
forward in argument were cogent; they were well suppported by pre- 
cedent ; they were hard to answer, except in one way, and that was the 
way in which Judge Caldwell answered them. ‘‘ Brother G.,’’ he said, — 
he always addresses an attorney at the bar as brother, — ‘‘ I should like 
to have you explain how Mrs. went to bed at night not owning a dol- 
lar, and woke up in the morning finding that she was worth $30,000?”’ 
The suggestion has been thrown out that Secretary Noble had something 
todo with thisappointment. But this is no doubt a mistake. It is well 
known that Secretary Noble does not busy himself with appointments 
outside of his own department, and does not tender his advice in such 
matters until it is asked. If his advice was asked, as it probably was — 
for he is one of the most eminent lawyers in the Eighth Federal Cir- 
cuit —he no doubt put in a good word for his oldcommander. But he 
probably did not say more for him, as a judge and a man, than would be 
accorded by every lawyer and man of judgment who knows him, either 
personally or by reputation. A press dispatch from Little Rock 
threw doubt on the question whether Judge Caldwell, by whom the ap- 
pointment was entirely unsolicited, would accept it. The dispatch 
represented him as saying, in substance, that he was advancing in 
years, and could not quite reconcile himself to the idea of quitting his 
home and leading the life of a tramp; for such, in a general sense, is 
the life of a Federal Circuit judge. But Judge Caldwell will not be 
let off on such a plea. A man who in his younger days rode on horse- 
back over much of the territory of the vast circuit to which he has been 
appointed, may well be supposed to be able, although somewhat ad- 
vanced in years, to support the fatigues of fresh journeys over it in a 
Pullman car. The names of several other judges and lawyers of ex- 
cellent standing were suggested for this appointment — notably among 
them, Mr. District Judge Parker, of the Western District of Arkansas, 
Mr. District Judge Shiras, of the Northern District of Iowa, and Mr. 
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Shields, of St. Louis, counselor of the Department of the Interior at 
Washington. But, in appointing Judge Caldwell, the President not 
only carried out a principle upon which he seems to be acting in making 
judicial appointments, that of promoting the judges already on the 
Federal bench, but he has selected one eminently qualified, from every 
stand-point, for the office. 


A Writ or Error 1n THE AnarcHist Case. — We learn from the 
Chicago Legal News, that Chief Justice Shope, of the Supreme Court 
of Illinois, has granted to Samuel L. Fielden, one of the convicted 
Chicago anarchists, now doing his time in the Illinois penitentiary, a 
writ of error to the Supreme Court of the United States, on the sup- 
posed Federal question that Fielden’s right to be tried by due course 
of law, under the fourteenth amendment of the Federal Constitution, 
was in some way violated, in the fact that he was not present in person 
in the Supreme Court of Illinois when that court affirmed the judgment 
which had been rendered against him by the trial court. The proposi- 
tion is frivolous; but, as the writ of error does not operate as a super- 
sedeas, there is no harm in allowing Mr. Fielden’s lawyer, Moses 
Salomon, Esq., to tug away at the Supreme Court of the United States 
on the question, as long as they will hear him. If he should venture 
to submit the question on brief, they will not insist upon his arguing it 
orally. If he should argue it very briefly, and then sit down, they will 
not insist upon his rising up and going on with his speech. The 
Chicago Legal News expresses the opinion that there is nothing in the 
question, and that no court has ever decided that the absence of the 
prisoner in the appellate court, under such circumstances, is a depriva- 
tion of any constitutional right. But we think that the Legal News is 
mistaken in this. Unless our memory is at fault, there are one or two 
foolish decisions in some of the early Western and Southern courts, 
which support brother Salomon’s contention. 


Tne Lorrery Nuisance. —The people of the United States have 
just barely escaped a second infliction of the lottery nuisance, through 
the defeat of a bill legalizing a lottery, which was introduced in the 
legislature of the new State of North Dakota. It seems that the at- 
tempt to get the bill through was a mere conspiracy, concocted in the 
dark, and suddenly sprung, after a sufficient number of members had 
been corrupted, apparently to insure its success. Its success would 
have been a great calamity, and would have been a poor beginning for 
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a new State to make. The Louisiana State Lottery is a nuisance, 
which stinks in the nostrils of the whole nation, and the Federal con- 
stitution ought to be changed so as to vest in the general government 
a police power to suppress such nuisances. If they were confined 
merely to the States in which they exist, it would be different; but 
their corrupting influences extend to the remotest corners of the Union. 
That lottery has dominated the politics of Louisiana for years. The 
struggle which it is about to make for a renewal of its charter arrays 
the people of that State into two hostile camps, — the law-abiding and 
decent people on one side, and the lawless and reckless people on the 
other side. The profits of the concern are shown by a recent litiga- 
tion to have been enormous. It has carried at its prow a figurehead 
of respectability in the persons of two old Confederate generals, who 
have not been ashamed to superintend its drawings and to certify to 
their fairness. A Southern journal not long since observed that blind 
Belisarius begging his bread in the streets of Rome was a more worthy 
spectacle. It is a humiliation to the people of the whole country, to 
the people of the South especially, and to the people of Louisiana in a 
peculiar degree. The number of poor working people who are deluded 
into investing their money in lottery tickets almost passes belief. The 
extent to which this concern has cultivated the gambling spirit on the 
part of the people — the disposition to get by a hazard other people’s 
property without working for it, — cannot be adequately described. 


Tue Supreme Court CenTenntAL. — The one hundredth anniversary 
of the establishment of the Supreme Court of the United States was 
celebrated, on February 4th, with imposing ceremonies, at the City of 
New York, where the court was organized and held its first session. 
The proceedings have been summarized inthe daily newspapers through- 
out the whole country, and the speeches published in whole or in part. 
Our readers will not therefore expect us to go into the details of what 
has, at the date of the present issue of this periodical, ceased to be 
news. Of course the lawyers regard it as one of the most important 
centennial celebrations that was ever held, but the general public look 
upon it with asort of distant and vague curiosity. A number of set 
speeches were made, lasting, altogether, no less than five hours. Could 
the same number of forensic orators have done less? A listener told 
us that it was like an anecdote told by a distinguished judge, who is 
still living: The first hour-and-a-half was interesting, but the succeed- 
ing three-hours-and-a-half were somewhat tedious. A man sets out to 
circumnavigate the globe. If he goes east, the most interesting country 
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in the whole circuit will be England, or France, or Germany ; and if he 
goes west, the most interesting country will be Japan. The reason is 
that be is most interested in what he sees first, while the spirit of wonder 
is upon him, before he is satiated and weary. So it is with such a 
celebration. The first speeches, if good in matter and manner, are 
drunk in by the listener; the last fall upon his overwearied faculties 
with no more force than moonlight on a frosty window. These speeches 
were not, however, made to the audience merely, — vast, cultivated 
and distinguished as it was; they were made to the country, — at least 
to the bench and bar of the country; and accordingly we shall in our 
next issue print some of them for the instruction and entertainment of 
our readers. 

One gratifying circumstance has attended this celebration. The 
comments of the secular press have everywhere shown that, however 
much the incumbents of the political departments of our government, 
State and Federal, may have become objects of public distrust, the 
Judiciary, and especial the Federal Judiciary, deserves and receives 
the unabated confidence of the people. Ina country where the press 
is free—it may be said with little reservation absolutely free — 
in its criticisms of public men, and where it deals with public men 
and public measures with a license which has challenged the atten- 
tion and excited the disgust of the enlightened public opinion of 
Europe, the Judiciary has received very little adverse criticism. Our 
editors write about judges and their decisions without any fear of pro- 
cess of contempt; and yet they seldom write of them in such a manner 
as to hold them up to ridicule or challenge the general soundness of 
their conclusions, or the integrity of their motives. Such a state of 
things could not exist unless the judges really deserved, and in a high 
degree, the confidence of the people. 


Mottey’s Description oF BroucHaM. — Motley and Brougham re- 
ceived the degree of D. C. L. at Oxford at the same time. In Motley’s 
correspondence, lately published, there is a letter to his mother, in 
which he describes Brougham, as a young man would, writing under 
the seal of confidence and writing at perfect ease and in his own way. 
“‘ Nothing,”’ says he, ‘* could be more absurd than old Brougham’s fig- 
ure, long and gaunt, with snow-white hair under the great black por- 
ringer, and with his wonderful nose wagging lithely from side to side 
as he hitched up his red petticoats and stalked through the mud.” 
“There certainly never was a great statesman and author,’’ he says 
elsewhere, ‘* who so irresistibly suggested the man who does the comie 
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business at a small theater, as Brougham. You are compelled to laugh 
when you see him, as much as at Keeley or Warren. Yet there is abso- 
lutely nothing comic in his mind. On the contrary, he is always 
earnest, vigorous, impressive ; but there is no resisting his nose. It ig 
not merely the configuration of that wonderful feature which surprises 
you, but its mobility. It has the litheness and almost the length of the 
elephant’s proboscis, and Ihave no doubt he can pick up pins or scratch 
his back with it as easily as he could take a pinch of snuff. He is al- 
ways twisting it about in quite a fabulous manner.’’ 


SHOULD HAVE BEEN a JuDGE. — We clip the following from the tele- 
graph dispatches of the Irish Times of February 22 :— 


** Newry, FrRipay. 

** An old pensioner, named James M’Kenna, who resided at Mayobridge, near 
this town, and who took part in the Battle of Waterloo and other engagements, 
died this morning at the extraordinary age of 109 years. The deceased retained 
all his faculties up till the end, and was able to read without the aid of glasses. 
He had a good memory and was very fond of describing the many engagements 
he took part in.” 


Private M’Kenna should have been a judge of one of our Federal 
courts. He would then have lived somewhat longer, would have re- 
tained his faculties equally well, and would have felt no occasion, 
either by force of law or precedent, for retiring on a pension. 


A Great Swinpie. — A great swindle is being perpetrated upon rail- 
way employes, which ought to be exposed. It appears from records of 
actions in some of the courts that an insurance company is issuing in- 
demnity policies to railway employes, in which it agrees to become lia- 
ble toindemnify them in the case of a switchman, for instance, in the 
sum of $10 per week for a total disability not exceeding twenty-six 
weeks in respect of any one injury. For this the enormous premium of 
$28 per year is charged and is collected monthly, under an arrangement 
between the insurance company, the insured, and the railway company, 
on which the insured gives the insurance company an order on the rail- 

way company to pay the money over to the insurance company. The 

amount of $28 for an insurance of this kind is on its face shamefully 
excessive. The whole thing on its face is an imposition, practiced 
upon the railway employé by an arrangement between the insurance 
company and the railway officials, the latter of whom are probably 
beneficially interested in the company. 


NOTES, 


THE CASE OF MR. DAVIES’ DONKEY. 
10 Meeson & Welsby, 546; 8. c. 2 Thomp. Neg. 1105. 


“With the deepest respect for Mr. Davies’ donkey, whose memory 
is embalmed in the delightful pages of 10 M. & W.’’ Per Hagarty, C. 
J., Follet v. Toronto Street Railway Co., 15 Can. App. R. 347. 


LorD ABINGER, C. B., log. 
Davies possessed an ass; no doubt 
Trained to the horticultural load; 
One day he turned his donkey out, 
Its fore-feet fettered, on the road. 
Here one remark seems necessary — 
*Twas very wrong of Davies —very! 


CHORUS OF BARONS. 


Oh fair judicial harmony! 
In this great truth we all agree. 


Lorp ABINGER, C. B. 
While thus the ingenuous creature fed, 
MANN’s man came driving, all too fast. 
O’er the mild brute the roadsters sped, 
And Davies’ donkey breathed its last. 
We dwell not on the owner’s sense 
Of loss — it’s not in evidence. 


CHORUS OF BARONS. 
Davies, thy grief, thy bosom’s rents, 
Thy groans —are not in evidence! 
Lorp ABINGER, C. B. 

Who caused this crisis asinine? 

MANN’sS man — and Mann must foot the bills 
Had his man passed the road’s decline 

With ordinary caution, still, 
Still might the rich unstinted strain 

Of Davies’ donkey shake the plain. 


CHORUS OF BARONS. 
Wisdom hath given sentence! though 

The donkey was not rightly there, 
Was Mann’s rude man excused? Qh, no} 

He ought to drive with proper care. 
Wherefore we do adjudge and say, 

For Davis’ donkey Mann must pay! 


ALL STERNLY. 
For Davies’ donkey Mann must pay! 


(He pays.) - 
— Canadian Law Times. 
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Precision 1x Scottish Practice.—As showing how elaborately 
minute is the attention to details by our Scottish brethren of the bar, 
even at this day, we subjoin Receipt for a Legacy and Directions for 
Signing Deeds, which speak for themselves: — 


RECEIPT FOR LEGACY. 


«I, A. B., grant me to have instantly received from C. D., all in T, Trustees 
and Executors of the deceased E. F., residing in Z., widow of the deceased, G. 
H., the sum of Fifty Pounds Sterling being legacy bequeathed to me by the 
said E. F.,in her Trust, disposition and settlement, dated the (insert) day of 
(insert), and which legacy was thereby declared to be payable free of legacy, 
duty and all expense. 

“In WITNESS WHEREOF, these presents, written by I. J., writer in M., on 
this page, are subscribed by me at N., before these witnesses, O. P. [occupa- 
tion and residence], and Q. R. [occupation and residence], on the (insert) day 
of (insert) in the year of our Lord (insert). 


“O. P., [witness]. 
“Q. R., [witness].” 


“A. B. 


DIRECTIONS FOR SIGNING DEEDS. 


“The deed must be signed by the granter, in his usual manner, on each 
page, where his initials are written in pencil, in presence of two witnesses, 
each of whom must be above fourteen years of age, and having no interest in 
the deed. The witnesses will sign the last page only, on the left side, at the 
pencil marks X, each adding, after his or her signature, the word ‘ Witness.” 
No other writing is to be put on the Deed. 

**If there be two or more granters of the Deed who sign at the same time 
and place, two witnesses are sufficient; butif the granters sign at different 
times or places, two witnesses are requisite to each separate subscription. 

*¢ When the Deed is signed, the subjoined schedule must be filled up and re- 
turned with the Deed, that the Subscription Clause may be completed. 


SCHEDULE. 


« Particulars as to which information is required. 
*€(1) The place where the Deed was signed. 
**(2) The date on which it was signed. 
“«(3) The Names and Designations of the Witnesses, as follows: — 
*« First Witness’s Christian Name and Surname, at full length. 
‘¢ His Designation or Occupation, and Residence. 
** Second Witness’s Christian Name and Surname, at full length. 
‘¢ His Designation or Occupation, and Residence. 
“In case a@ married woman isa witness, her full maiden name should be 
stated. 


A Course rx Norman Frencu. — The Columbia Law Times expresses 
the hope that the course in Norman French, which was announced 
at the beginning of the term at the Columbia College Law School, will 
not fail through lack of patronage. The Law Times thinks that, while 
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it cannot be claimed that an ability to use the Year-Books will serve 
the lawyer in any practical purpose every day or every week, it is 
nevertheless practical to a certain degree. We quite agree with it in 
the following observation: — 


* Occasions may arise when a quotation from them will have weight; in fact, a 
number of cases in recent days, notably in Massachusetts, have turned entirely 
upon citations from these early sources; and without some acquaintance with 
the strange language in which it is embodied, the whole of the English law 
for a period equal to that from Lord Coke’s time to the present must remain a 
sealed book. But, apart from practical considerations, there ought to be, ina _ 
body of four hundred students, a few choice spirits who take a sufficiently lively 
interest in the law to be capable of forming the ambition of some day exploring 
the legal stream to its sources. Scholarship may not win clients, but should 
these same choice spirits find that to be the case, they will at least have the 
satisfaction of feeling that their legal acquisitions are more profound than those 
‘of ninety-nine out of a hundred of the learned judges who decide their cases 
adversely.” 


SILENCE anD Wispom. — A learned correspondent writes: ‘‘ It is the 
custom of our Supreme Court, when a petition for rehearing can be 
easily answered, to attack its positions and silence its guns; when not, 
to act like the owl, —be silent and look wise.’’ We hope the silence 
of the bench has not been produced by the bellicose demeanor of 
counsel, — inter arma silent leges. 


WHITE-WASHING Oprnions. — One of the greatest mistakes into which 
the judges of appellate courts have sometimes fallen has been in writ- 
ing opinions with the view of white-washing the characters of parties 
litigant who have been guilty of questionable transactions as disclosed 
by the record. The recent abominable decision of the House of Lords 
in Derry v. Peek,! discloses an effort on the part of one of the Lords to 
white-wash the character of five gentlemen, whose reputation was good 
in the community, but who, upon the record before the court, had com- 
mitted the grievous fault of asserting as a fact that which they knew 
not to be a fact, upon no better foundation than that they thought they 
had reasonable cause to believe that it would in future turn out to be a 
fact. Another case of this kind is found in the opinion of Chief Justice 
Marshall in Etting v. United States Bank,? where that eminent judge 
opened the opinion of the court with the following language: ‘If 
this case depended on the deservedly high character of the individuals 


1 See 23 Am. Law Rev. 1007. 2 11 Wheat. (U. S.) 59, 74. 
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who were engaged on the part of the bank in the transactions in which 
the suit originated ; if elevation above the possibility of suspicion that 
they could have meditated anything believed by themselves to be legally 
or morally wrong, could decide it, this case would not have required 
the great efforts which have been bestowed upon it. The names which 
appear on this record can never be connected with actual fraud; nor 
would any difficulty be found in protecting them from the imputation, 
were it possible that it could be made. But judicial inquiries are into 
the rights of the parties; and, although high and honorable character 
has, and ought to have, great influence in weighing testimony in which 
that character is in any manner involved, — yet, when the inferences 
from that testimony are drawn by others, and the court is required to 
pronounce the law arising upon them, character is excluded from the 
view of the judge, and legal principles alone can be acknowledged as 
his guide.””, So much of this opinion as paid a tribute to the high 
character of certain parties who were directors of the bank of the 
United States (which was probably in the habit of discounting the 
learned judge’s notes) might better have been omitted. The character 
of litiganjs is not the subject of judicial notice. A court of error de- 
cides questions of law upon the record before it, and not questions of 
fact depending upon the character of litigants; and a judge of such a 
court is traveling entirely out of his province and doing an unseemly 
thing when he either eulogizes or besmirches the general character of a 
party to the record before him. It is possibly true that, in cases in 
equity and admiralty, where the reviewing court decides the fact as 
well as the law, the judges will be unable to divest their minds of their 
knowledge of the character of witnesses, upon the faith of whose 
testimony they are obliged to pass. Buta case in a court of error or 
appeal is to be decided upon the same evidence which was submitted to 
the court below. This is a fundamental principle of appellate pro- 
cedure and judges commit a grievous fault when they allow their minds 
to be influenced by their own views of the private character of litigants, 
although it is believed that the fault is a very common one. 


Removat or TerritoriaL Jupces. — We have frequently had oc- 
casion to denounce the practice of the arbitrary removal of territorial 
judges by the President. We understand that the practice was inaug- 
urated by President Polk, and that it was justly denounced by the 
Whigs at the time as a violation of one of the first principles of Anglo- 
Saxon government. Nevertheless, it has been kept up, unless we are 
mistaken, by every President from that day to this. President Grant 
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exercised the power with the most abusive freedom. President 
Cleveland came into power with many promises of reform, and did 
sincerely attempt to make certain reforms, but he could not govern 
without his party, and in this respect his conduct was not a whit better 
than that of his predecessors. He simply did as they had done — re- 
moved territorial judges because they did not belong to his party, and 
put men in their places because they did belong to his party. He re- 
moved one of his own appointees, Chief Justice Vincent, of New Mexico, 
for performing a duty cast upon him by law, in a manner which did not 
suit the President and the Attorney-General. By an act of Congress! 
juries are to be selected by the clerk of the court and by a commis- 
sioner ‘‘ to be appointed by the judge thereof, which commissioner shall 
be a citizen of good standing, residing in the district in which such 
court is held, and a well known member of the principal political party 
in the district in which the court is held opposing that to which the 
clerk may belong.’’ The statute then prescribes the manner in which 
the clerk and commissioner shall select a jury, as follows: ‘* The clerk 
and said commissioner each to place one name in said box alternately, 
without reference to party affiliations, until the whole number required 
shall be placed therein.’’ 2 

The clerk of Judge Vincent’s court being a Democrat, Judge Vincent 
was required, under this statute, to select some ‘‘ well known member’”’ 
of the Republican party to act as jury commissioner in conjunction 
with the clerk. He no doubt selected one who was too well known. 
The most prominent Republican in his district was unquestionably 
Stephen W. Dorsey, and in selecting one who had been prosecuted for 
the star route frauds and who, though acquitted by a Washington jury, 
was not acquitted by the people, the judge no doubt committed a grave 
mistake in the exercise of this important discretionary power, — es- 
pecially as he was at the time charged, but upon what evidence we do not 
know, of complicity in land frauds in the territory of New Mexico, 
which were about to undergo investigation by the court in which he 
was appointed a jury commissioner. It is to be confessed that the ap- 
pointment of a man having such a reputation, to perform the duty of 
selecting jurors before whom his own conduct might pass under review, 
was calculated to impair confidence in the administration of justice, 
and was a grave mistake on the part of the judge. 

But did it give the President jurisdiction to remove the judge who 
made the appointment? It has been for two hundred years in England 
and for one hundred years in America, a constitutional principle agreed 


1 Act of June 30th, 1879; 21 Stat. at Large, 43. % Ibid. 
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to be of the utmost importance, that the judges of the courts should 
hold their offices either during good behavior or during fixed periods, 
and that they should not be subject to removal by the executive. This 
principle is violated in the highest degree by the removal of a judge 
by an executive because of the performance by the judge of a duty 
cast upon him by law, in a manner displeasing to the executive. The 
assertion and exercise of such power makes the judges of the vast ter- 
ritories of the Union mere puppets of the executive. He can remove 
them from good motives, as he did in this case, or he can remove them 
from corrupt motives or in consequence of corrupt influence, which 
there is reason to believe former executives have done. In this case 
the manner of the removal was more gross than the act of removal it- 
self. No charges were preferred; no citation was issued ; no trial was 
had; but the judge was deprived of his office and his reputation by an 
act which had not asingle incident of what is called ‘‘due process of 
law,’’ but which was as arbitrary and despotic as the act of James in 
removing Coke. The judge pleaded for a hearing and was denied it, 
He telegraphed to the attorney-general, asking permission to go to 
Washington and explain his conduct. The attorney-general had no 
permission to give, and the next day his successor was appointed. If 
the request had been granted, we should still have witnessed the de- 
grading spectacle of a judge on his knees before the executive, con- 
fessing his official errors and pleading for forgiveness. If he had been 
cited for a trial the whole country would have been aroused by the act 
of the executive in usurping the power of impeachment which belongs 
alone to theSenate. But, although he was removed without a trial, an 
act infinitely more heinous, the country paid no attention to it. 

Before the close of his administration, the President was either manly 
or unmanly enough to acknowledge that he had committed a mistake 
in removing the judge—not on jurisdictional grounds, but, to use 
the lawyers’ phrase, on grounds affecting the merits ; and to emphasize 
this acknowledgment he tendered him a judicial appointment in another 
one of the territories, which the removed judge had the manhood to 
decline. 

The point at the foundation of the whole thing is that there is no law 
which confers on the President the power to remove a territorial judge 
during his term of office. By the organic acts of most of the territories, 
including New Mexico, the ministerial officers, such as marshal, hold 
their offices ‘‘ during the pleasure of the President ;’’ but, with the mani- 
fest purpose of emphasizing the fixed and independent character of the 
tenure of the judicial office, it is provided by the same acts, including 
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that of New Mexico, that the judges of the territorial courts shall 
hold their offices ‘‘ for four years, and [not, or] until their successors 
are appointed and qualified.’””! Like other Federal judges, they 
are answerable for their judicial conduct before the Senate as a court 
of impeachment in a proceeding in which they have notice, on the 
exhibition of distinct charges against them, —the opportunity of be- 
ing heard, and the right to defend being accorded; and they are 
answerable in no other mode. They are not mere putty in the hands 
of the attorney-general. The question is one which demands the at- 
tention of the Senate; and where a territorial judge has been arbitra- 
rily removed, especially where he has been subjected to the infinite 
wrong of being removed upon charges and without a trial, they ought 
not to confirm his successor. In a more general way the subject 
demands the attention of Congress. There is no lawful means of reach- 
ing the derelictions of the territorial judges except through an im- 
peachment, andethe House has no time to impeach and the Senate to 
try an impeachment of a territorial judge. It should seem that Con- 
gress ought to amend the organic acts of the territories so as to pro- 
vide for an impeachment before the Senate of the territory. 

We draw attention to this subject again, by reason of the fact that 
the present executive, since coming into power, has removed several 
territorial judges, for no other apparent reason than that they did not 
belong to his party, and has made appointments in their stead for no 
other apparent reason than that the new appointees did belong to his 
party. In this respect the present administration is no better and no 
worse than its predecessors. 


Common Derects in Law Reportinc. —There are certain points 
in reporting that it is hard — very hard — to get into the heads of the 
reporters. A good many of them are catalogued in a recent article in 
the Green Bag, but it is not likely that many of those salaried gentry 
will read the article or derive any benefit from it. ‘Their salaries are 
in most cases small, but nevertheless many of them get more than they 
really earn. One great piece of stupidity is found in the indexes of 
nearly all the judicial reports, that is, the habit of making cross-re- 
ferences so as to send the searcher to some place in the index to find 
the page of the book where the case is reported, instead of sending 
him to the page of the book in the first instance. For example, we 
take up vol. 9 of the American State Reports, and, wishing to find out 


1 Rev. Stats. U. S., § 1864. 
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something about telephone companies, we turn to page 962, and find 
there the following entry: ‘‘ Telephones, see Municipal Corporations, 
2-5.’’ Turning to ‘* Municipal Corporations,’’ we find the case we are 
looking for, on page 948. We there get the reference to the page of 
the book on which the case is reported, namely, page 370. Now, the 
reference from the word ‘* Telephone,’’ on page 962, ought to refer 
the searcher to page 370, instead of referring him to municipal corpo- 
rations for the reference to page 370, thus imposing on him a double 
search. The entry on page 962 should read: ‘‘ Telephones, see Muni- 
cipal Corporations, 370,’’ as in the American Reports. 

We again call the attention of reporters to the propriety of putting 
the number and volume of the book, either in full or properly abbre- 
viated, as the head-line on the left-hand upper margin of each page. 
We take the same volume of the American State Reports (and it is 
only an instance of nearly all the judicial reports extant). We open it 
at acase. We find the name of the case at the top of both pages; but 
when the searcher comes to cite the case in his brief, or in his judi- 
cial opinion, he has to turn the book over and look at the back to see 
what volume it is. This is very stupid. Volume 9 of the American 
State Reports has, for instance, at the top of page 112, the words, 
‘* Mutual Aid Society v. McDonald.’’ On the right-hand page, 113, 
the head-line is the same, — ‘‘ Mutual Aid Society v. McDonald.’’ Is 
it necessary to tell a man twice that the case of Mutual Aid Society v. 
McDonald is under his eye, and then oblige him to turn over the book 
and look at the back of it to see what volume of reports it is that he 
has in his hand? Toa man who has to examine many books in suc- 
cession this is a great nuisance. He will, of course, know when he 
takes down a book what volume it is, but by the time he has read 
through a case he will forget it, and will have to re-assure himself by 
turning the book over. After we called the attention of reporters to 
this defect in a former number of the Review,! the West Publishing 
Company introduced the suggestion that we made, not disdaining to 
introduce a suggestion of obvious utility because some one else sug- 
gested it. So far as we know, no other reporter has reformed this piece 
of stupidity. ‘* Cudgel your brains no more about it; for your dull ass 
will not mend his pace with beating.”’ 


Tae Rawway Wuaistte Sicnat.— At a recent congress of railway 
surgeons, held at St. Louis, an interesting paper was read by Dr. 


1 23 Am. Law Rev. 120. 
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Robert Barclay, under the above title. He pointed out the fact that 
railway employés become, by reason of the noises which they must en- 
dure, liable to deafness, which deafness may be developed gradually 
without the knowledge of the employé, ignored when recognized until 
it becomes so great that it may lead to loss of life, limb and property, 
and involve the corporation in suits for damages. In view of this he 
offered the following suggestions :— 


“Present this subject in suitable form tothe proper corporate officers, super- 
intendents, department masters and others, whose duty it is to employ, super- 
intend, and direct the men in the machine shops and on the road. Let the 
employé also be informed of these facts, and of the dangers which deafness 
brings to himself, the corporation, and those placed under his professional 
care. You will do well to make certain suggestions which the company should 
adopt for its own protection, such as the following: All applicants for employ- 
ment in the machine shop or on the road, before being engaged, should be pro- 
nounced duly qualified by the aural surgeon of the company. All candidates for 
promotion from the {machine shop to positions on the locomotive-engines, be- 
fore receiving promotion, should be pronounced duly qualified by the aural 
surgeon. No locomotive fireman should be promoted to the position of engi- 
neer until his fitness for the place shall first have been certified by the aural 
surgeon. All employés, in any positions whatever in the machine shop or on 
the road, in consequence of whose deafness loss of life, limb, or property 
might occur, should report at stated intervals to the aural surgeon for his ex- 
amination. If, on examination, deafness be found so profound as to otherwise 
endanger the life of the employé and that of others placed under his official care, 
he should be told thereof, warned, and, if necessary, be forthwith relieved from 
duty to undergo suitable treatment. If, in the faithful discharge of his duty to 
the company, the employé become permanently disabled by deafness, he should 
not therefore be dismissed from the company’s service to earn his daily bread at 
the risk of his life and that of others on some other road, but the corporation 
which he has so faithfully served should consult its own best interests by pen- 
sioning him, or else providing remunerative employment for him in some other 
suitable position where no special danger will attend his deafness. Lest the 
services of a qualified applicant or employe be lost, or an unqualified one en- - 
gaged, the company should take the precaution to have these aural examina- 
tions properly made.” 


ConFirMATION OF Mr. Justice Brewer.— In answer to a correspond- 
ent we state that the Senators who voted against the confirmation of 
Mr. Justice Brewer were: Allison and Wilson, of Towa; Blair and 
Chandler, of New Hampshire; Moody and Pettigrew, of South 
Dakota; Reagan, of Texas; Colquitt, of Georgia; and Berry and 
Jones, of Arkansas. Four of them, it will be observed, came from his 
own circuit. 
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Aw Unique Law Carp.— In a previous issue! we dealt with an article 
in an English publication called Pump Court, in which the writer had the 
effrontery to get up an imaginary law card, and to suggest that it 
would be easy to find such cards in American periodicals. We now 
find in the Canadian Law Times the following specimen of a Canadian 
law card, which is a little lacking in local color, as the literary critics 
would say, by reason of the omission of names. The Law Times sug- 
gests that the Law Society should exercise some supervision over such 
matters :— 


CROWN ATTORNEY, 
—— County, —— ONTARIO, CANADA, 
—— STOCK FARM, 

STATIONS GRAND TRUNK & —— —— RAILWArs, 
——BREEDER OF — 
HORSES, SHEEP, CATTLE, PIGS, ETC. 
of Highest Quality and Best Approved Strains. 


Pouce Power anp Ricut To Compensation. — We commend to our 
learned readers the perusal of an article in the Harvard Law Review 
for December, 1889, by Mr. Everett V. Abbott, under the above title. 
It is the Harvard Law School Association Prize Essay. It deals in an 
intelligent and learned way with a variety of instances in which the 
barbarism of the common law deprives a man of property either totally 
or partially for the public good, without making him any compensation 
for the deprivation. It points out how, under the maxim, salus populi 
suprema lex, a generous people can blow up the house of one of their 
number in order to prevent the houses of the rest of them from being 
burned down by the spread of a conflagration, without making the 
sufferer any compensation for his loss. It shows how a brewer or dis- 
tiller can have his establishment shut up by an amendment of a State 
constitution or an act of a State legislature, making what was previously 
a lawful employment criminal, turning what was previously a lawful 
commodity of trade into ‘‘ poison’’ in a legal sense, and depriving his 
property of its chief value, for the supposed purpose of promoting the 
public good, without paying him anything for it. In fact, this article 
shows — and the subject could be greatly enlarged upon — that the 


123 Am. L. Rev. 998. 


q 
b 
b 
8 
0 
1 
I 
f 


NOTES. 315 


maxim, salus populi suprema lez, is a sort of common-law Juggernaut, 
beneath the wheels of which the individual is ground to death for the 
benefit of the rest, who stand around and clap theirhands. We under- 
stand that the principles of the civil law, or at least the modern codes 
of the Continent of Europe, are opposed to this, and that continental 
legislation proceeds on the theory of making compensation wherever 
private property is taken or destroyed for the public benefit. This is 
well illustrated by a recent measure adopted in one of the German 
states for suppressing the spread of the rinderpest. An inspection was 
made by experts appointed for that purpose. All infected cattle were 
appraised and then killed and their bodies destroyed or treated so that 
the infection could not be spread from them; and compensation was in 
every case made to the owner whose cattle were killed. A few days 
ago the country witnessed the shameful spectacle of several Senators of 
the United States voting against the confirmation of Mr. Justice Brewer, 
for no better reason than that, while sitting as a circuit judge of the 
United States he had rendered a decision, based upon a broad-minded 
and liberal principle, though not in consonance with the rules of the 
common-law, in which he held that the State of Kansas was bound 
to make compensation for the breweries and distilleries shut up by the 
prohibitory amendment to her constitution. 


A Court or Patent Appears. —The bill which has been introduced 
in Congress to establish a court of patent appeals, seems to be a stepin 
the right direction. Litigation growing out of patents for inventions 
is becoming very voluminous; and, what is more, the cases being gen- 
erally suits in equity, reach the Supreme Court on voluminous records, 
presenting questions for decision which depend largely upon the solu- 
tion of disputed and complicated facts, which facts are again involved 
in questions of mechanics. It is obvious that a court competent to 
deal with such questions must be a court composed of experts in that 
department of the law. Moreover, they should not have too much 
work to do, in order that they may give the necessary attention to 
each case. Although, counting the cases, the patent, trade-mark and 
copyright cases which come before the Supreme Court are not very 
numerous, yet it is believed that, considering the size of the records 
and the difficulties of the questions involved, they occupy a very large 
portion of the time of that tribunal. It should not be troubled at all 
with such questions, except in so far as may be necessary to &@ proper 
superintendence of a court of patent appeals. 
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Tue Srupy or tHe Crvi. Law. — The deficiencies of our lawyers and 
judges lie in the fact that we begin to practice law before we have 
studied it. Our American life is a constant hurry. Most of our work 
is characterized by that lack of system and deliberate preparation which 
characterize similar work in Europe. We have a broad country, and 
we may justly claim that our ideas are not narrow; but our ideas as 
lawyers would be widened by the study of other systems of justice. It 
is especially to be regretted that American lawyers have almost entirely 
neglected the study of that system in which our civilization and our 
laws very largely take root ; for we repeat, that much of our law as well 
as our religion takes root in Rome. We remember the discovery made by 
a tired old American lawyer during his vacation in Italy. After saun- 
tering a day in Florence, after looking at some of the most celebrated 
productions of art of that wonderfully quick-minded and intellectual 
race ; after looking upon the tombs of her great men in Santa Croce, — 


** Angelo’s, Alfieri’s bones, and his, 
“The starry Galileo with his woes,””— 


after looking upon the marble glory beneath which reposes the dust of 
Ariosto and of Machiavelli, wandering in amazement through sacred 
precincts where marble has seemingly exhausted all its power of beauty 
and glory and eulogy, — he came into a library where he found a book 
bound in the most massive covers, imprinted with a pen or stylus upon 
heavy parchment— and chained to a marble table with aheavy chain. It 
was a copy of the code of Justinian. His guide drew on his credulity by 
telling him that it was the identical copy which was found at Amalfi. 
He had wandered for days among the ruins of ancient Rome; he had 
again and again saluted the statues of Castor and Pollux ravished from 
Athens by Pompey the Great; he had again and again greeted Marcus 
Aurelius on horseback; had seen Augustus, Hadrian and Trajan in 
marble so often that they looked like old friends ; he could shut his eyes 
and see the finely traced lines of the nervous face of Julius Cesar; he 
could see in the same mental image the statue of Pompey at the foot of 
which Cesar was assassinated; he could see the long files of Roman 
emperors in marble; and, more than all, the statue of the she-wolf 
sucked by Romulus and Remus, cast in Etruscan bronze before the art 
of casting in bronze was learned by the Romans, looking out of a 
window with a wild stare which had in it all the religion and supersti- 
tion of old Rome. But when he came across this one book, he felt that 
if all these works were obliterated ; if all secular books were burned; 
if Ariosto, Alfieri, Boccaccio, Tasso, Dante, Virgil, Horace, Livy, 
Quintillian, Cicero were blotted out and razed from existenve, and this 
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one book were left, mankind had saved more than it had lost. But it 
seems absurd that one to whom the Roman law was almost a sealed book 
should have gone into such pedantic ecstasy over such a discovery ; and 
it is, perhaps, equally incongruous that we should here urge the study 
of the Roman law among our American brethren. But who has read the 
masterly account of Gibbon of that law, without being impressed with the 
advantages of such a study? Who can rise from the perusal of that 
famous chapter without feeling that it is chiefly in the system of law 
which that great civilization of antiquity has handed down to us that 
we find that — 


‘‘The fount from which the panting soul assuages 
‘Its thirst for knowledge, quaffing here its fill, 
** Flows from the eternal source of Rome’s imperial hill? ”’ 


Tae Parne.tt Commission Report. — The report of the special com- 
mission raised by an act of Parliament, called the Parnell Commission, 
has been rendered to Parliament, and the question now is what to do with 
it. It is satisfactory to know that judicious men of all parties unite in 
praising the impartiality of the judges, and that the report has lifted 
the President of the Commission, Sir James Hannen, entirely above 
the rash charge of partiality which was made against him in conse- 
quence of some of his rulings. The questions dealt with by the report 
seem to be of a political, rather than of a legal, character, and we, there- 
fore, dismiss the subject from further comment. 


How a Norts Caroiina Jupce Atremptep To Court in 
TmoRE. — When the Canby Constitution was proposed by a plebiscite 
to the people of North Carolina the Republicans elected their judicial 
ticket, including my innocent and excellent friend Cannon; amongst 
other innovations introduced was a law locating the circuit judges: 
when the Democrats regained power, about 1872, they, at once, re-es- 
tablished the rotating system, and as a consequence Cannon, residing in 
the extreme west, was assigned to ride the extreme eastern circuit, and 
his first court was that of Currituck, the northeast county of the State. 
Now Cannon was not a traveled gentleman; he had been as far as 
Raleigh, but beyond that all was terra incognita tohim. The route from 
Raleigh to Currituck C. H., was to ordinary travelers sufficiently easy 
of access; to take the R. & G. train to Weldon, the S. & R. to Ports- 
mouth, Va., then step down a plank way a short distance, take a small 
steamer, by means of which the traveler would be landed early the 
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next morning at Currituck C. H. Cannon arrived safely at Raleigh 
and stopped at the National Hotel, where his personal friend, Dr. Sam 
Love, boarded, Love being then State Auditor. Cannon wore a Raglan 
overcoat, a bell-crown stove-pipe hat andalongpipe. The next morn- 
ing he went over to Love’s office. It should be stated here that Love 
was a most genial fellow, graceful, pleasant, urbane man, but had a man- 
ner of rubbing his hands and gesticulating with his arms like a baby. 


SCENE Ist— AUDITOR'S OFFICE. 

[Enter Cannon; Love to him] — ‘‘ Take aseat Judge— how are you 
feeling this morning?’’ 

Cannon — ** Oh! well enough, Sam, in body, but poor in sperrit.’’ 

Love—‘‘ Why, what’s the matter, Judge?”’ 

Cannon — ‘‘ Well, you know under this new rotating system —I 
never approved of it, nor voted for it — Judge Moore has to ride Judge 
Seymour’s deestrict, I have to ride Judge Moore’s, my first court is at 
Currituck; and, Sam, I don’t believe I’ll ever git thare.’’ 

Love (gesticulating)—‘‘Oh! Judge, there’s not the slightest 
trouble — you just get this yallow fellow over here Alf. Tate, to see 
you on the R. & G., and when you reach Weldon get the conductor to 
indicate your train, which is a few feet off, and when you reach Ports- 
mouth go down a sort of gangway, and then you’ll find a steamer 
which will take you direct to Currituck C. H.’”’ 

Cannon —‘* Ah! Sam! its mitey esy for you who’se been to New 
York and all them big places to talk that way —but Sam (with unusual 
solemnity) I shan’t never git thare.’’ 


SCENE 2np — ON BOARD R. & G. 
Aur. Tate (handing the Judge his ticket) — ‘‘ Good-bye, massa 
Judge, hope you’ll arrive all safe.’’ 


Cannon —‘*Thank you, Alfred, but I’ll never git thare — never git 
thare.’’ 


SCENE WELDON; PANTOMIME. 
( The conductor hauls the Judge from one train to the other.) 


SCENE 4TH — PORTSMOUTH. 
Necro Boys (in chorus)—‘‘ Mister, going Currituck? Let 
me carry your grip-sack — won’t ask but five cents.’’ 


(Here it should be stated, parenthetically, that the Bay-line had but recently 
before put on a new large steamer, named Currituck — the name being painted 
on the paddle-box in characters four feet high.] 
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Cannon glanced at the magnificent steamer, saw the word “ Currituck,’ and 
misled by that, as well as the inquiry of the gamin, handed him his valise and 
was duly conducted on board of the steamer, bound for Baltimore. Cannon 
congratulated himself upon the successful issue of his trip, and all his misgiv- 
ings faded away. When, at last, the enormous paddles began to churn the 
waters of the bay, a servant walked up and down ringing a bell and requesting 
passengers to walk up to the captain’s desk and settle their fare.] 


SCENE 5TH —THE CAPTAIN’S DESK. 


CrerK TO Cannon (with telegraphic sententiousness) — Through ?’’ 
Cannon (supposing of course he meant Currituck C. H.) ‘* Yes.’”’ 
Cannon paid his fare and took a state-room. 


SCENE 6TH— EARLY IN THE MORNING. 


. [The steamer has reached Baltimore and Cannon in his night-dress with un- 
washed face and unkempt hair, looking through the transom sees a grand pano- 
rama spread out before him — all sorts of sail vessels from ships to barges — 
big steamers and little steamers going up and down the harbor; street railways, 
and other railways, ten-story houses, electric lights, telegraph wires, and all 
amidst the hum of a great metropolis — then as he looks he gets off a soliloquy 
which lays that of Hamlet entirely in the shade. ] 


Cannon (sotto voce) —‘* Well — its a little larger place thanI ex- 
pected to see.” 


SCENE 7TtH—ON THE WHARF. 


Bus Driver — ‘* Eutaw House?’’ 
AnoTHER — ‘* Carrollton Hotel.’’ 
ANOTHER — ‘‘ Barnum’s,’’ etc. 

Cannon was taken to Barnum’s, and after breakfast sent for the proprietor. 


SCENE 8TH —SENDING FOR THE SHERIFF. 
| A knock at the door]. Cannon — ‘*‘ Come in.”’ 


The proprietor walks in and wishes to know what he can do for his Honor 
[he had registered as *‘ Judge Cannon.’’] 


Cannon — ‘‘ Take a seat.’’ ‘* Mr. Landlord [after a short pause], 
owing to this new rotating system, Judge Moore has to ride Judge 
Seymour’s deestrict, and I’m appointed to ride Judge Moore’s,’’ and so 
forth, and so on. [After another pause.] ‘*This is rather a larger place 
than I expected to see, and, I thought I would get the sheriff to send a 
deputy around to show me the way to the court-house a few times until 
I get so I could find it myself; and I would thank you, Mr. Landlord, 
to send for the sheriff.’’ 
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ProrrieTor— ‘‘ Certainly, Judge; is there anything else I can do for 
you?” 

Cannon — ‘‘ No, I believe not.’’ 


SCENE PLEASANT REFLECTIONS. 


Cannon (Soliloquizing) — ‘* Well, it seems that Sam was right after 
all. I have arrived safely, and my only bother is to find the way to the 
court-house. Wonder I never heard about its being such a big place.’’ 


About this time a sharp rat-tat is made on the door. 


Cannon — Come 

Suerirr — [A little dapper fellow with a derby hat, plaid coat, striped 
vest, rattle-snake pants, and plated watch guard an inch wide, moustache, 
goatee, and a delicate cane] — ‘** Well, old man, did you want to see 
me?’’ 

Cannon — ‘‘ Well, I wanted to see the sheriff.’’ 

Suerirr — ‘* Well I’m sheriff of this city and county, and I tell you 
what, old codger, you must puke out what you want and that quick. 
Old horse, time’s money in this part of the moral vineyard; talk, old 
chap, what do you want ?’’ 

Cannon — ‘* Mr. Sheriff, pray be seated.’’ 

Suerirr — ‘* Oh! h—, old poke-easy, we don’t sit down much here 
before five o’clock in the evening.”’ 

Cannon — ‘* Well, Mr. Sheriff, I am Judge Cannon; owing to this 
new rotating system (I never voted for, nor approved of it ), Judge 
Moore has to ride Judge Seymour’s deestrict, and I’m appointed to hold 
my first court here; it’s a little larger place than I expected to see, so 
I thought I would get you to send one of your deputies around to show 
me the way to the court-house for a few mornings, until I could Sind it 
myself.’”’ 

Suerirr (thinking he had an escaped lunatic to deal with) —‘* Why, 
old man, where do you think you are?”’ 

Cannon — *‘ Why, Mr. Sheriff, you ought to know — why, Currituck 
om.” 

Suerwr — “ Currituck? Currituck? Where in the h— is Curri- 
tuck?”’ 

Cannon —‘* Why, Mr. Sheriff, you are sheriff of Currituck.’’ 

Suerirr— ‘* Why, you old fool, you are in Baltimore.”’ 

Cannon (jumping up, looking aghast)—‘‘ Baltimore? Baltimore! 
Great God! I told Sam Love so. Please send the landlord to me.” 

Suerirr — ‘* Touch the annunciator, you old fool! ”’ 
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Cannon — ‘‘ Mr. Sheriff, what is the annunciator? ’’ 
Suerirr — The button on the door-jamb.”’ 


{Finally the proprietor appeared, and Cannon insisted upon being sent down 
to the wharf; the proprietor tells him there is ample time, a nasty rain falling, 
etc.; but Cannon insisted, and that brings us to the last scene.) 


SCENE 10TH.— TABLEAUX. 


Cannon (in his Raglan, smoking his long pipe, sitting on a discarded 
tobacco box, when he gets off this soliloquy) — ‘‘ I told Sam Love so! 
I told him so.’’ Rev. W. H. Barrer. 


Acep Jupcrs. — The Law Times (London), commenting on the death 
of Mr. Justice Manisty, who was born in 1808, and who was therefore 
eighty-two years of age, expresses a conviction that in his death the public 
do not sustain a loss, since it was better that a younger man should fill 
the place, although less ably and less adequately. We doubt whether 
judicious persons will share in an expression of opinion that it is bet- 
ter for an old judge to give away to a young judge, although the latter 
will fill the place less ably and less adequately. It may be better, if the 
latter fills the place less ably, but if he does not do more work than the 
old judge, certainly nothing is gained to the public by the change. It 
is said that the death of Mr. Justice Manisty places the Lord Justice 
General of Scotland as the father of the judicial bench in the United 
Kingdom. How old this judicial functionary is required to be in order 
to fill this position must be judged from the fact that Lord Bramwell is 
eighty-two and that ex-Vice-Chancellor Bacon is ninety-three. There 
ought to be some provision for the compulsory retirement of superan- 
nuated judges, as there is of superannuated officers of the army, or else 
for the appointment of supplementary judges when existing judges be- 
come superannuated, after the example of coadjutant bishops in the 
Catholic church, — leaving the superannuated judge to jog along and 
do what work he may choose, and give the courts the benefit of his 
learning and experience, without being under the obligation of burden- 
ing himself with labor. This seems to us the true principle. It is evi- 
dent, from many examples which could be cited, that it is a very hard 
thing for an old judge, holding his place by a life tenure, to reconcile 
himself to giving it up and retiring from the work and the honors in- 
cident to his position, although he may do so, as in the ease of our 
Federal judges under certain circumstances, upon full pay. 


322 24 AMERICAN LAW REVIEW. 


Is Tuere a Common Law or tHe Unitep States? —The diversity 
of opinion existing at this late day, upon this question, is something 
remarkable. 

On one side the authority chiefly referred to is a dictum of Justice 
McLean in delivering the decision of the case of Wheaton v. Peters.! 
In this controversy between the two reporters, the plaintiff attempted 
to set up a copyright by common law. Judge McLean said: ‘* It is 
clear there can be no common law of the United States. The Federal 
government is composed of twenty-four sovereign and independent 
States, each of which may have its local usages, customs and common 
law. There is no principle which pervades the Union and has the 
authority of law that is not embodied in the constitution or laws of tie 
United States. The common law could be made a part of our Federal 
system only by legislative adoption. When, therefore, a common-law 
right is asserted, we must look to the State in which the controversy 
originated.’’ 2 

Judge McLean may have derived this view from the remarks of 
Judge Chase in U. S. v. Worrall,* but did not so state. 

Judge Cooley in his manual of the ‘‘ General Principles of Constitu- 
tional Law,’’‘ after remarking that each of the States has a common 
law of its own, adds: ‘*‘ But the United States, as such, can have no 
common law. It derives its power from the grant of the people made 
by the constitution, and they are all to be found in the written law and 
not elsewhere.” In another passage,® he reiterates that the ‘‘ United 
States, as such, has no common law.”’ 

Judge Holmes, of Massachusetts, in his note,® states that acts of 
Congress are to be construed in reference to the principles of the com- 
mon law, and then adds: ‘‘Although there is no common law of the 
United States.” 

It was said, also, in People v. Folsom,’ that there is no common law 
of the United States as contradistinguished from the individual States; 
and the courts of the United States, instead of administering the com- 
mon law, or any particular system of law, conform to the laws of the 
States where they are situated. 

On the other hand, the constitution of the United States, in the arti- 
cle establishing the judicial authority, plainly authorizes Congress to 
extend the jurisdiction of its courts to all cases ‘‘in law’’ and ‘‘in 
equity ’’ which may arise either under the constitution, laws and treaties 
of the United States, or which affect ambassadors, public ministers and 


1 8 Pet. 591. 3 2 Dall. 384. 5 p. 277. ™ 5 Cal. 374. 
2 p. 658. 4 p. 181. 6 1 Kent Comm. 464. 
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consuls, or in which the United States, or a State, or a foreign State, 
its subjects or citizens, or citizens of different States, or even of the 
same State under particular circumstances, shall be parties. 

The inquiry at once arises, what ‘‘ law”’ is it that is thus taken up 
and adopted by the constitution as the standard, or modus, by which 
all these widely differing classes of cases and parties are to be adjudged 
in the United States courts? 

Evidently not the State laws. The constitution gives no warrant or 
color for such a construction; and parties and cases are here enumer- 
ated which, under no construction, could be controlled or affected by 
State laws. 

Nor can it be laws enacted by Congress; for these form but one of 
the eight or nine classes or heads of jurisdiction which are so distinctly 
marked out, in the second section of the judiciary article, as subject to 
this standard. Evidently some other and broader system of rules and 
principles of ‘‘ law and equity ’’ is contemplated. 

Before examining more closely what ‘‘ law ’’ the framers of the con- 
stitution had in view in this very comprehensive section, it is to be ob- 
served that there never was a doubt as to the meaning of the other 
clauses, as to cases in equity and cases in admiralty and maritime 
jurisdiction, to which it also extends. It was never asserted or sup- 
posed, under any theory of State rights, that the United States courts, 
in exercising these branches of their jurisdiction, must look to the law 
of the State where the controversy originated, or where the court is 
sitting, as their guide. 

On the contrary, it was early settled by the cases of Boyle v. Zachary,! 
and Gaines v. Relf,? that the equity jurisprudence of the United States 
prevails in Louisiana uniformly with all the other States, although the 
system was foreign and wholly unknown to that State. 

In admiralty and maritime law the English and Colony system has 
always prevailed as the United States system. The total subversion of 
State laws of that nature by the decisions in The Moses Taylor,® and 
The Belfast,‘ is a sufficient demonstration of this. 

But the seventh amendment of the constitution leaves us in no un- 
certainty that the system of ‘‘ law’’ to which the second section of the 
judiciary article refers is the common law. Trial by jury, it ordains, 
must be preserved in all ‘‘ suits at common law’’ involving more 
than twenty dollars; and no fact tried by jury can be reviewed in 
a United States court ‘ otherwise than by the rules of the common 
law.’’ 


1 6 Pet. 658. 2 15 Pet. 9. + 4 Wall. 411. 7 Wall. 624. 
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Farther intrinsic proof that this must be the intent of the constitu- 
tion seems to result from the original jurisdiction which is granted to 
the Supreme Court in cases of ambassadors, public ministers and con- 
suls, and those in which a State shall be a party. This jurisdiction is 
wholly independent of Congress. How could it be exercised unless the 
rules and procedure of the common law were contemplated as the law 
for its administration? 

The judicial power, so authorized by the constitution, was immedi- 
ately committed by Congress to the courts which it established by the 
judiciary act of 1789, and almost in the terms of the constitution. 
The chief restriction was in not giving common-law jurisdiction as to 
crimes. 

Hence it would seem that Judge McLean, in holding that there can 
be no common law of the United States, and that it could be made a 
part of our Federal system only by legislative adoption, did not con- 
sider it as an already accomplished fact under the constitution and the 
act of 1789. 

To sustain the proposition that the common law is thus adopted as 
the rule of decision in civil actions, it is not necessary that the adoption 
shall have been of the whole system as it existed in England, nor even 
as it existed in the colonies prior to the Revolution. 

It is the peculiar glory of this system of law that it ever grows to the 
people, and such has been its course on this side of the Atlantic. 

Just how far the common law of England was or was not binding in 
the colonies formed the subject of an interesting discussion between 
Dr. Franklin and Governor Pownall in the year 1759. Having soon 
afterward become, in some respects, a party question, it is now difficult 
to unravel. But, aside from these disputed points, it was unquestion- 
ably the general law of the land throughout the British dominions in 
America. James Otis and John Dickenson, eminent as lawyers and 
political writers on the colonial side, placed the vindication of their 
cause upon the common law as to liberty and property. 

The first Continental Congress, also, in the powerful manifestoes 
which it issued in October, 1774, and in which the motives and causes 
of the American Revolution are set forth with far more reality and clear- 
ness than in the Declaration of Independence, asserted expressly, as 
among the rights and liberties which they had assembled to establish, 
that they were entitled to the common law of England. It was on this 
ground they denounced the discriminating laws which parliament had 
aimed against the colonies. Their claim, as Judge Cooley has stated 
in his Manual of the Constitution, was that this code of law accompa- 
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nied them in their emigration, and that it remained their law, except in 
some particulars unsuited to their circumstances.' 

Chancellor Kent was still more explicit. ‘‘ The principles of the 
English common law,’’ he said, ‘‘and the freedom and spirit which 
pervaded its institutions, civil and political, guided and sustained the 
American Revolution.”’ ? 

Judge Story in his Commentaries on the Constitution,® has stated it 
as the universal principle in this country, and the practice, he said, has 
conformed to it that the whole structure of our present jurisprudence 
stands upon the original foundation of the common law. 

There was no more thought on part of Congress than on part of the 
several colonies of throwing off the common law. It had covered the 
entire land under the crown, and it continued to be the law of the entire 
land under the Revolutionary government. During this period and the 
confederation, there being no Federal courts, its administration, neces- 
sarily, was confined to the State tribunals. When the constitution 
came it took it up as the existing law. It was in fact the basis of the 
constitution. Without its light much of the constitution can not be 
understood. From beginning to end it may be said to breathe the 
common law. Its most cherished principles and institutions were drawn 
from that great fountain of liberty. One of the strongest points urged 
against the adoption of the constitution was the omission of the bill of 
rights. 

This is a brief and inadequate view of the question, but it will serve 
to recall the historical course by which the common law of England, as 
well as her great systems of equity and admiralty jurisprudence, be- 
came recognized in the constitution, and to this day has retained an 
undying authority throughout the United States. 

The States, unquestionably, may be said each to have their own com- 
mon law. In each, nevertheless, it is but the same general system 
which prevails over the whole, modified to suit its local usages or policy, 
and therefore a local law. 

But this in no degree involves the consequence supposed by Judge 
McLean, that there can not be a common law of the United States; that 
is to say, general customs, rules and principles common to the whole 
United States, just as they were originally common throughout the 
British dominions. A common law, general throughout the Union, may 
co-exist with a particular or local common law in each of the States, 

- just as practically and intelligibly as the statutes of Congress co-exist 
with those of the States. The local common law must be administered 


1p. 8 2 1 Kent Comm. 546. 3 Sec. 157. 
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by courts of the United States when it fitly applies. But the anomaly 
would be strange if other States and their citizens, or foreign States and 
their citizens, must be adjudged only according to local laws of the 
State where they go to find their adversary. This would subvert the 
very purpose of the courts established by the constitution. 

It only remains in conclusion, to present the view of the subject 
which has been adopted by the Supreme Court of the United States. 

Section 34 of the judiciary act of 1789, having prescribed the laws of 
the States as the rule of decision, in trials at common law in the courts 
of the United States, the construction given to this provision in the cases 
of Swift v. Tyson,! and Boyce v. Tabb,” is that it must be restrained to 
statutes and titles and rights having permanent locality in the States 
and does not extend to actions of a transitory nature. 

In Foxcroft v. Mallett, the construction of a deed by a State court, 
contrary to the general rule at common law, was held not binding upon 
a court of the United States in that locality; and the decision of a 
State court, in equity, upon the construction of marriage articles, was 
held not conclusive in Neves v. Scott.4 

On the other hand, Williamson v. Barry, was overruled in Suydam 
v. Williamson,® as having been decided in derogation of a ‘rule of 
property ’’ in New York, established by the Court of Appeals in Towle 
v. Farly.? 

In the case of Watson v. Tarpley,® it was held that the indorser of a 
bill who resided in Mississippi was liable to an action in the United 
States courts, by a citizen of another State upon the non-acceptance 
and protest, notwithstanding a statute of the State of Mississippi bar- 
ring an action against drawers or indorsers, until the maturity of the 
bill. The decision in this case was given by Judge Daniels, whose 
firmness in the doctrine of State rights is well known. 

Upon a question of respondeat superior, it was decided in Chicago v. 
Robbins,? that the United States court, sitting in Illinois, was not con- 
trolled by a decision of the highest court in that State as to the local 
common law on that subject. And in Yates v. Milwaukee,’ the com- 
mon-law rule as to nuisance was enforced in the United States court 
against an adverse statute and decision thereon, by the Supreme Court 
of Wisconsin. 

In Pine Grove v. Talcock," as in Watson v. Tarpley,? a general rule 
of the law merchant was sustained absolutely against adverse decisions 


1 16 Pet. 1. 5 8 How. 495. * 2 Black. 418. 
218 Wall. 546. 6 24 How. 427. 10 10 Wall. 497. 
8 4 How. 353. 7 I4N. Y. 426. 119 Wall. 666. 
* 13 How. 268. 8 18 How. 517. 12 18 How. 517. 
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of the State court, although the case, in some degree, involved the con- 
struction of the State constitution.! 

But the cases in 4 How. 353, 13 How. 268, 2 Black. 418, and 10 
Wall. 497, clearly show that the Federal doctrine on this subject is by 
no means limited to commercial questions, but coincides with the broad 
view based on the 4th article of the constitution and emphasized in the 
7th amendment that there is 2 general Federal common law common 
to the United States and the States alike, but from whicb the local law 
in particular States has more or less diverged. 

The general principle established in the Supreme Court of the United 
States, is that decisions of the highest court of a State upon the State 
constitution, or upon State legislation not impairing the obligation of 
contracts, or upon rules of permanent property or titles in such States, 
will be followed.? 

Whenever, in such cases, a State court has varied in its decisions, it 
was resolved in Leffingwell v. Warren,® that the latest decision should 
be followed. But subsequent experience, in the case of Gelpcke v. 
Dubuque,‘ led the court to take the position that the latest decision was 
not to be followed if it were a ‘‘ mere oscillation,’’ nor in any case where 
it sacrifices truth, justice and law. Justice Miller dissented severely in 
this case. 

Further examples might be adduced, but these make it apparent that 
the Supreme Court of the United States cannot have intended to give 
its sanction to the broad statement of Judge McLean, quoted in begin- 
ning this paper. 

The true view, perhaps, was more nearly expressed by Judge Clifford 
in Rice v. Minnesota N. W. Railroad.> ‘Jurisdiction, in common-law 
eases,’’ he said, ‘* can never be exercised in the Federal courts unless 
conferred by act of Congress, because such courts are courts of special 
jurisdiction, and derive all their powers from the constitution and laws 
of Congress passed in pursuance thereof. Rules of decision within 
section 34 of the judiciary act are derived from the laws of the States; 
but in the construction of the laws of Congress, the rules of the common 
law furnish the true guide.’’ 

But even this is too narrow; as the other ‘‘ cases of law,’’ enumer- 
ated in the second section of the judiciary article, are subject to the 
same rule as the construction of the laws of Congress. 

CINCINNATI. Rvurvus Kine. 


1 And see 92 U. S. 494. 3 2 Black. 599. 

2 10 Wheat. 159; 16 Pet. 1; 24 How. 41 Wall. 175. 
427; 1 Black. 443; 7 Wall. 523; 17 5 1 Black. 360, 374. 
Wall. 648, 
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NOTES OF RECENT DECISIONS. 


ConstituTionaL Law: Po.ice REGULATIONS FOR THE PROTECTION OF 
Lasorers. — Upon the soundest grounds, one of the true functions of 
government is that of an arbitrator between the strong and the weak, 
the rich and the poor. The present Emperor of Germany sees this, or 
at least professes to see it; and therefore he has called a conference 
of delegates from the various States of Europe to deliberate upon the 
questions pertaining to the rights of labor, which conference is in ses- 
sion at Berlin at the time of this writing. Unless we are wrongly 
advised, there is not, however, at that conference a single delegate 
representing any body of industrial laborers or wage-workers. It 
seems to be a collection of diplomats, generals, statesmen, university 
professors, and priests, assembled by the concurrence of various 
governments, to take into consideration measures for ameliorating 
the hardships and miseries of an extensive class of persons to 
which not one of the assembled representatives belongs. The masses 
of wage-workers may well doubt whether their true interests will be 
furthered by the outcome of such a gathering. But we lay aside the 
political feature of the question, and turn gladly to a recent decision 
in the Supreme Court of Indiana, in the case of Hancock v. Yeaden,! 
in which that court hold that an act of the legislature of that State,? 
providing that the wages of miners and certain others shall be paid at 
least once in every two weeks in lawful money of the United States; 
and another act of the same legislature,* declaring invalid every con- 
tract by which the right to receive in wages lawful money at least once 
in two weeks is waived by the wage-earner,—are constitutional as 
being valid exercises of the police power of the State. These statutes 
are aimed at the well known practice of employers, of forcing their 
laborers to receive their wages, or part of them, in goods at the ‘* com- 
pany’s store.’” These schemes have been subject to the grossest 
abuses. Many mining and manufacturing companies have thus forced 
their employés to receive their wages in goods, and have sold the goods 
to them at enormous profits, in many cases at double their actual cost. 
The Supreme Court of Indiana, in an excellent opinion, written by Mr. 


1 41 Albany Law Journal, 224. 3 Indiana Act of Murch 6, 1889. 
2 Indiana Act of Feb. 14, 1887. 


328 
C 
ce 
th 
n 
g 
r 
t 
ii 
] 
1 


NOTES OF RECENT DECISIONS. 329 


Chief Justice Elliott, now hold that such a contract between a mining 
company and one of its employés, in which the latter expressly waives 
the benefit of the statutes above quoted, is absolutely void, and can- 
not be pleaded as a bar to an action for wages due the plaintiff. We 
go further than this. We take the view that these practices, so op- 
pressive to honest labor, will not be broken up until the criminal ma- 
chinery of the State is leveled against them. In this view we believe 
that we are in accord with the opinion of Mr. Meriwether, the present 
superintendent of labor of Missouri, who has given the subject of the 
rights of the laboring classes a great deal of study, both in this coun- 
try and in Europe. We are opposed to much of the legislation which 
is defacing the statute books, enacted in the pretended interest of 
labor, much of which is the lowest species of demagoguery, not de- 
vised from any honest desire to promote the rights of the laboring 
classes, but contrived for the mere purpose of catching their votes. 
But we renew an expression of opinion that it is the true office of gov- 
ernment to arbitrate between those who must work for their daily 
bread and those who have the power to oppress them. 


Carriers OF Passencers: Free Passes: Vatipity or STIPULATION 
on Free Pass ExoneratinG From LiaBitity Case or AccIpENT. — 
In the case of Quimby v. Boston, etc., R. Co.! the Supreme Judicial 
Court of Massachusetts holds that an agreement by one who accepts, 
as a gratuity, a free pass upon a railway train, assuming all risks of 
accident which may happen to him while traveling upon the train, by 
which he may be injured in his person, is a valid agreement; and that 
one who accepts such a ticket containing such a legend upon it, is 
estopped to deny that he made the agreement expressed therein because 
he did not sign it and was not requested to sign it. The court point 
out the distinction, in reference to this question, between passes which 
are issued as mere benevolences or gratuities, and passes which, though 
nominally free passes, are issued in consideration of some benefit re- 
ceived by the railway company, — for instance, passes issued to drovers 
who accompany their cattle upon cattle trains. Some courts, we believe, 
have gone so far as to hold that even the holder of a free pass cannot 
thus contract away his rights to have reasonable care used in carry- 
ing him, — proceeding upon the somewhat fantastical ground that the 
State has an interest in preserving the lives of its citizens. Whether 
the State has an interest in preserving the life of its citizens must, of 
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course, depend on who the citizen is, and on the value which his life 
sustains to the State. The State could very well spare many of its 
citizens. Of course, the mere fact that the person is being carried 
gratuitously does not exonerate the carrier from his obligation to use 
reasonable care to protect him from injury. That has been the univer- 
sally accepted law ever since the decision of the Supreme Court of the 
United States, rendered in the year 1852, in the leading case of Phila- 
delphia & Reading R. Co. v. Derby.! The decision of the Massachusetts 
court is believed to be sound and wholesome. It is against public 
policy for a railroad company to issue free passes, except in cases of 
charity or necessity, to persons who render no equivalent benefit to the 
company. The reason is that, in so far as the company employs its 
resources in carrying passengers free, it necessarily is obliged to recoup 
upon the general public, by charging them higher rates for the service 
of carrying them. This was pointed out by Judge Cooley, the chair- 
man of the Interstate Commerce Commission, in a letter to some of 
the railroad companies not long since. The issuing of free passes is 
forbidden by the Interstate Commerce Act to interstate railways, 
though it is well known that the inhibition is being constantly disre- 
garded and violated. There is no great hardship in requiring a man 
who coaxes a free pass out of a railway company, without rendering 
any equivalent benefit for the same, — and especially if the man is a 
public official, — to take his chances of accident, as does the ordinary 
tramp or stowaway. He is really no better and often worse; for heis 


able to pay his transportation, while in most cases the tramp or stowa- 
way is not. 


Steerinc Car Companies: Liapitities ror THerrs oF APPAREL OF 
Guests. — In Pullman Palace Car Co. v. Lowe,? the Supreme Court of 
Nebraska hold that where wearing apparel belonging to a passenger ina 
sleeping car has beenplaced in the care of the porter, and is stolen from 
the car, the company will be liable therefor. The court assimilates the 
liability of sleeping car companies to that of hotel keepers, in so far as 
they render services analogous to that of hotel keepers. This reminds 
us of an observation that we heard made in argument in a case where 
the action had been brought against a sleeping car company for the 
theft of some money belonging to a passenger. One question was whether 
the porter had remained awake and kept that reasonable watch which the 
cases hold it to be the duty of the sleeping car company to keep during 


1 14 How. (U. 8.) 468. See Thomp. 2 41 Albany Law Journal, 230. 
Car. Pass. 43, 44. 
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the night to prevent such thefts. The counsel demanded to know if 
any one had ever heard of the theft of a passenger’s boots, committed 
to the porter to be blacked, the porter having a possessory lien upon 
them to the extent of 25 cents for a five-cent shine. 

Speaking on this subject, after having occasion to go over the record 
in several of these cases, and having found that the porter of the sleep- 
ing car invariably testifies that he kept strict watch, the writer, in sev- 
eral journeys in Pullman cars, sat up late for the purpose of seeing 
whether the porter habitually stays awake or goes to sleep. He found 
that the conductor of the sleeping coaches, after getting through with 
his duties, frequently goes to bed in the smoking room, which is emptied 
of any late guests for that purpose; and he invariably found that the 
porter took his seat in his lodge at the end of the aisle and there went 
to sleep. 


Necessity oF PLeapinc Fraup as a Speciat Derense. —In the re- 
cent unreported case of Claflin v. Sommers, the St. Louis Court of 
Appeals refused to extend the holding of the late Supreme Court Com- 
mission of Missouri, so as to allow an attaching creditor, under a gen- 
eral denial of an interplea in an attachment suit, to prove that the 
goods were transferred to the interpleader in fraud of the creditors of 
the defendantinthe attachment. Although the Supreme Court of Mis- 
souri had held that an interplea in an attachment suit is in the nature 
of an action of replevin, thrust into an attachment proceeding by stat- 
ute, the St. Louis court refused to extend the doctrine, established by 
the late Supreme Court Commission of that State in actions of re- 
plevin, that fraud can be set up under the general denial, to the case 
of an interplea in an attachment proceeding. Down to 1883, it had 
been regarded as tolerably well settled in Missouri that fraud is a mat- 
ter of special defense, and that if the defendant would avail himself of 
this defense in an action, he must plead it specially ; but the commis- 
sion held that, in an action of replevin, the defendant may set up this 
defense under the general issue, and the Supreme Court, in like man- 
ner, approved the decision, as is supposed.' 

The rule that fraud, when relied on as special matter of defense, 
must be specially pleaded, seems to prevail generally, both in States 
which practice under the modern codes of procedure and those which 


1 Young v. Glasscock, 79 Mo. 574. binding upon it as authority. Com- 
In Stern Auction Co., v. Mason, 16 pare Tylerv. Larimore, 19 Mo. App. 
Mo. App. 473, the St. Louis Courtof 458; Cummiskey v. Williams, 20 Mo. 
Appeals followed thedecision,asitwas App. 612. 
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practice under other systems; and it is but a branch of the larger doe- 
trine that, where an action is upon a contract and the fact of the con- 
tract or agreement is admitted, but its legality is controverted, the 
defendant must plead specially the facts which he intends to prove as 
showing its illegality, and that he will not be permitted to prove such 
facts under a general denial.! 

The defense of fraud at common law could be given under the gen- 
eral issue, or under a general plea of fraud; ? but under the modern 
codes of procedure it is almost universally held that it must be special- 
ly pleaded.’ 

There is a conflict of doctrine on the question whether, in a defensive 
pleading, it is sufficient to allege fraud in general terms, or whether it is 
required to set out specially the facts constituting the alleged fraud which 
the pleaderintends to prove. But, under the codes of procedure the rule 
appears to be settled with great unanimity, that a party cannot prove 
fraud without charging it; and there is no reason why the action of re- 
plevin should form an exception to the rule, for just as many surprises 
to the plaintiff may lurk under the general denial in this action, as in 
an action on a contract. 


More Jupiciat: ABeRRATIONS.— The late Supreme Court Commission 


of Missouri was an unconstitutional body, established by the legisla- 
ture on the theory that they had the power to create a sort of clerical 
bureau to assist the Supreme Court in hearing and deciding cases, and 
that the decisions would be decisions of the Supreme Court, if that 
body only read over the opinions and approved them. The commission 
worked hard, and got through with a good deal of work, but in some 


of its decisions it botched the law. Previous to the time when it 
took hold, it had been the settled rule in Missouri that the statute of 
frauds was not available as a defense unless pleaded, — in other words, 
that it was a defense which was capable of being waived, and that it was 


1 Goss v. Austin, 11 Allen (Mass.), 
525; Granger v. Ilsley, 2 Gray (Mass.), 
521; Denton v. Logan, 3 Metc. (Ky.) 
434; Smith v. Owens, 21 Cal. 11; Camp- 
bell v. Hyde, 1 D. Chip. (Vt.) 65; 
Newell v. Hayden, 8 Ia. 140; Hagan v. 
Birch, Jd. 309; Cummiskey v. Williams, 
21 Mo. App. 606. . 

2 Cohee v. Cooper, 8 Blackf. (Ind.) 
115. 

8 Jenkins v. Long, 19 Ind. 28; Far- 


mer v. Calvert, 44 Ind. 212; Keller v. 
Johnson, 11 Ind. 337; s. c. 71 Am. 
Dec. 355; Clapp v. County, 5 Ia. 15; 
8s. c. 68 Am. Dec. 678; Cushee v. 
Leavitt, 5 Cal. 169; s.c. 63 Am. Dec. 
116; Hynson v. Dunn, 5 Ark. 395; s. 
c. 41 Am. Dec. 100; Giles v. Will- 
iams, 3 Ala. 316; s.c. 37 Am. Dec. 
692; Davis v. Hooper, 4 Stew. & Port. 
Ala. 231; s. c. 24 Am. Dec. 751. 
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waived unless pleaded. But in Springer v. Kleinsorge,' that body 
held that in a suit for the specific performance of a contract for the 
sale of land, if the defendant denied the contract it was not necessary 
for him specially to plead the statute of frauds, but that in such a case 
the defense was sufficiently raised by a general denial. In Allen v. 
Richard,*® the same body applied the same doctrine in a case where 
the action was at law for a breach of a contract relating to the pur- 
chase of land. ‘The Supreme Court approved both of these decisions 
without any seeming hesitation. The law on this subject has been 
rendered still more confusing by the later decision of the Kansas City 
Court of Appeals, that ‘‘the common-law rule that one who would 
avail himself of the statute of frauds must especially insist upon it in 
pleading or be deemed to have waived the benefit of its provisions, is 
still in force in this State.’’? The judge who wrote the opinion in this 
last case was himself a member of the commission, but not at the time 
when the two previous decisions were rendered, and he did not refer to 
the decisions of the commission above quoted. 

From the period of the adoption of our Code of Procedure until 
the year 1883, it had been generally supposed that the principal object 
of that instrument was to compel each party to a lawsuit in his plead- 
ing to make an honest showing of his hand — to advise his adversary 
of the real ground of action or defense upon which he intended to rely 
at the trial. But the commission, in Mausur v. Botts,4 set our Code of 
Procedure back into the old common-law rut, by holding that, where a 
special contract has been fully executed, and nothing remains to be 
done but to pay the stipulated sum thereon, the common counts in 
indebitatus assumpsit will lie to recover the same, — in other words, 
that the plaintiff can go into court and demand his money merely, in 
the form of a written pleading, and that it will be for the defendant to 
plead the contract. That decision has created difficulty and confusion 
ever since it was rendered, and the Supreme Court ought to overrule it 
at the first opportunity.® 


Witnesses: Incapacity or HusBanp AND Wire To Testiry For Eacu 
Orner. —The rule of the common law which disables husband and 
wife from testifying for or against each other is a stupid and barbarous 


1 83 Mo, 152. 5 See Fox v. Pullman Car Co., 16 
2 83 Mo. 55. Mo. App. 127; Crump v. Rebstock, 20 
8’ Taylor v. Penquite, 35 Mo. App. Mo. App. 39; Suits v. Taylor, Jd. 174; 
399. Suddoth v. Bryan, 30 Mo. App. 87. 

4 80 Mo. 651. 


XUM 


334 24 AMERICAN LAW REVIEW. 


relic, which ought to be done away with as soon as possible. The limit 
of the rule of exclusion should be that neither should be allowed to 
testify to matters which have passed between them in the intimacies of 
the conjugal relation, against the objection of the other conjugal part- 
ner. Beyond this, everything affecting the quality of such evidence 
should go to its credibility. ‘The view here expressed is well illustrated 
by the recent decision of the St. Louis Court of Appeals in Kennedy v. 
Ballard, not yet reported. In that case a man erected a hotel upon his 
lot in a city, under an agreement with the owner of the adjoining lot 
that the wall next to the adjoining lot should be built upon the boundary 
line and that the owner of the lot adjoining would pay one-half of the 
cost of building the wall. The wall was built. The adjoining lot owner 
paid $50 of the cost of building it, and then refused to pay any more. 
Subsequently the party who had built the wall assigned the right of 
action for this contribution to his wife and thereafter the wife (the 
husband being joined for conformity), brought a suit in the nature of 
a suit in equity to recover of the adjoining lot owner what remained 
unpaid of his share of the cost of the party wall. Now, it so fell out 
that the husband was the only person who know the fact of the con- 
tract, and he offered to testify concerning it, and also to the fact that, 
during the progress of the work, the defendant had been present fre- 
quently and had made suggestions concerning it. This evidence was 
ruled out, under the rule of the common law, which has been abrogated 
in Missouri only to a limited extent by statute.' In this case, if the 
husband had not assigned the cause of action to his wife he would have 
been perfectly competent to deliver the evidence which was tendered. 


IntersTaTE Commerce: Rattway Discrimination: Speciat Rates 
to Excursion Parties. —Section 6 of the Interstate Commerce Act 
provides as follows: — 


“And when any such common carrier shall have established and published its 
rates, fares, and charges in compliance with the provisions of this section, it 
shall be unlawful for such common carrier to charge, demand, collect or receive 
from any person or persons a greater or less compensation for the transporta- 
tion of passengers or property, or for any services in connection therewith, 
than is specified in such published schedule of rates, fares, and charges as may 
at the time be in force.”’ 


In the case of Pittsburgh &c. R. Co. v. Balt., &c., R. Co., the 
Interstate Commission have lately decided that it is a violation of the 


1 R. S. Mo. 1879, § 4014. 
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above statute for a railway company to issue tickets to excursion parties 
at a lower price than the contemporaneous rates for single passengers. 
{In Larrison v. Chicago, &c., R. Co.,' it was decided that when a rail- 
road company sells mileage tickets, it must sell them impartially to all 
who apply for them, and that their sale to a particular class of persons, 
at lower rates than are charged to others, is unjust discrimination. 


ConstituTIONAL Law: Interstate Commerce: VALipity OF 4 StTat- 
uTe Prouisitinc THE ConpucTinG or Naturat Gas Out OF THE 
Srate.— In a former number of this publication? we commented on an 
important question, then pending in the Supreme Court of Indiana, 
involving the power of State legislation over interstate commerce in the 
novel phase of attempting to restrain the conducting of natural gas 
from the natural gas wells of the State, into another State for sale and 
distribution. We ventured the prediction that the act would be held 
unconstitutional ; and so it has turned out. The decision ® is reported 
in a recent number of the Albany Law Journal.* It appears to have 
been unanimous. The opinion was written by Mr. Chief Justice El- 
liott. In it he summarizes many of the decisions of the Supreme 
Court of the United States upon that clause of the Federal constitution 
which vests in Congress the power to regulate commerce among the 
States. He had no difficulty in concluding that ‘‘ natural gas is as 
much an article of commerce as iron ore, coal, petroleum, or any other 
of the like products of the earth’’ — that ‘‘ it is commodity which may 
be transported, and is an article which may be bought and sold in the 
markets of the country.’’ ‘‘ The gas in the earth,’’ says he, ‘‘ may not 
be a commercial commodity; but when brought to the surface, and 
placed in pipes for transportation, it must assume that character as 
completely as coal in the cars or petroleum in the tanks.’’ Having 
stated this obvious fact, the conclusion of the court followed almost as 
a matter of course. 


InsuncTion: Personat Services: Insunction To Restrain an Em- 
PLOYE FROM BREAKING HIS CONTRACT AND EnGaGING witH A Riva. — 
The remedy by injunction is generally denied, when sought to restrain 
& person who has engaged his personal services to another, from break- 
ing his contract and abandoning the service. The reason is twofold: 
The employer has in such a case an adequate remedy (in legal theory) 


1 Interstate Com. Rep. 147. 3 State v. Indiana, &c., Mining Company. 
2 23 Am. Law Rev. 103. 441 Alb. L. J. 187. 
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in an action at law for damages; and moreover if the remedy by in- 
junction were freely allowed in such cases it would result in slavery. 
Courts of equity have, however, in a few exceptional cases, notably 
that of actors and singers, lent their aid to managers, so far as to restrain 
such artists, who have contracted with the plaintiff to render their ar- 
tistic services for a given season, from rendering such services to a 
rival management during the same season. The courts of equity 
which thus proceeded would not enjoin a direct breach of the contract, 
but they limited themselves to enjoining the performance of another 
and inconsistent contract, thus realizing the ingenious discovery of 
Polonius, ‘‘ by indirections find directions out.’’ This doctrine has 
not been a favorite one with the American courts, as will be seen by a 
comparison of some of the cases, though it has obtained to some extent. 
In Cort v. Lassard,? the Supreme Court of Oregon concede that it may 
be applied where the contract stipulates for special, unique or extraor- 
dinary personal services, such as involve special merit, skill, knowl- 
edge, or ability, so that, in case of default, the same services could not 
be easily obtained from others, nor be compensated in damages at law. 
But they refuse to apply it to a case where the defendants agreed 
to render services for the plaintiff as an acrobat at a salary of $60a 
week. Several of the American cases are collected in the learned opin- 


ion which is given by Mr. Justice Lord, and many others are presented 
in a note by Lewis P. Clover, Esq. 


Pustic Portcy: Invavipity oF PooLiInG ARRANGEMENTS BETWEEN 
Raitway Companies. — In the case of Texas & Pacific R. Co. v. South- 
ern Pacific R. Co.,3 the Supreme Court of Louisiana hold that an ar- 
rangement by which two competing systems of railways agree to divide 
their ea'rnings for traffic between given points, for which they were pre- 
viously competitors, is against the public welfare, contrary to public 
policy, and cannot be judicially enforced. The court applies a well 
understood rule of law, by holding that, in such a case, the courts will 
not decree the nullity of the contract, but that they will simply abstain 
from dealing with it, or adjudicating any supposed rights arising under 
it, but will leave the parties to furnish their own machinery of justice. 
The opinion of the court is delivered by Mr. Justice Poche, and is a 


1 Lumley v. Wagner, 1 De Gex, 2 30 Cent. L. J. 226. 
M. & G. 604; Montague v. Fleckton, L. 3 7 Rail. & Corp. L. J. 184. , 
R. 16 Eq. 198 (overruling Kemble v. 
Kean, 6 Sim. 333). 
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valuable contribution to the accumulating mass of precedent on this 
subject. There is, of course, nothing new in the principle, though this 
application of it is more recent. It was held, as far back as the period 
of Denio’s Reports, that a pooling arrangement among transportation 
lines on the Erie Canal, a water-way belonging to the State of New 
York, whereby they agreed to stock all the earnings of their boats; to 
commit the distribution of such earnings to a joint committee; to ap- 
point an agent to act in the place of the committee and to do such acts 
as the committee should advise; to give such committee the power of 
making the rates of transportation which should govern the association ; 
to make returns in writing to the agent, each month, of all freight-and 
passengers transported for the preceding month, computed at such 
rates as the committee should establish for that month, and of the toll 
on the same; to make divisions and settlements on certain specified 
days, etc., — was against public policy and void.! 

Other corporate contracts, tending to monopoly and in restraint of 
trade, have been held incapable of being enforced in judicial tribunals, 
and especially in equity. Thus, a contract between two gas-light com- 
panies, by which the territory of the city is apportioned off between 
them, and by which each agrees not to manufacture or vend illuminat- 
ing gas within the other’s territory for the period of one hundred years, 
has been held ultra vires and void as to both contracting parties, on this 


ground alone.? 


MarriaGe: Varivity oF MarriaGe AN ENGLISHMAN AND A 
JAPANESE WoMAN IN Japan. —In the recent case of Brinckley v. Attor- 
ney-General, the probate division of the English High Court of Justice, 
presided over by Sir James Hannen,-has held that a marriage between 
a British subject and a Japanese lady, celebrated at a marriage registry 
in Japan, is valid. The learned judge had no difficulty with the ques- 
tion, and took occasion to observe that Japan is now a civilized country. 


Rartway ReGuiaTion: ComMPELLING Rartway Companies TO OPERATE 
UnrroritaB_e Lines. —In the recent English case of Winsford Local 


1 Stanton v. Allen, 5 Denio (N. Y.), 2 Chicago Gas Light Co. v. People’s 
434; s.c. 49 Am. Dec. 282. Alikede- Gas Light Co., 121 Ill. 53; s.c.2 Am. 
cision was rendered in Hooker v. Van- St. Rep. 124. 
dewater, 4 Denio (N. Y.), 349; 8. c. 47 
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Board vy. Cheshire Lines Committee, the new railway commission court 
in that country have held that the commissioners have jurisdiction to 
compel a railway company to run passenger trains on a portion of their 
line which the company have declared to be unworkable at a profit for 
passenger traffic. The decision is based on a provision of the statute, 
the Railway and Canal Traffic Act of 1854, which requires railway 
companies to give all reasonable facilities for traffic. 
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Von HOLST’S CONSTITUTIONAL HISTORY. 1856-1859. THE CONSTITUTIONAL AND POLITI- 
OAL HISTORY OF THE UNITED STATES. By Dr. H. VoN HOLST, Professor at the Uni- 
versity of Freiburg. Translated from the German by JOHN J. LALOR. 1856-1859. 
Buchanan’s Election — End of 35th Congress. Chicago: Callaghan and Company. 1889, 
About a year ago we saw a paragraph in the foreign dispatches of the press, 

announcing that Dr. Von Holst was dead. It was an error, as we learn from 

his American publishers, and from the fact of his having issued another volume 
of his great work. We like this volume better than some of its predecessors. 

The translator has succeeded in getting the learned doctor’s involved German- 

isms into better English. We do not discover as much of the metaphysics and 

mysticism of German philosophy, as cropped out here and there in former vol- 
umes. On the contrary, the learned editor writes like a veritable American 

“newspaper man,’”’ Hisdescription of the character of Buchanan could hardly 

be improved upon. After reading it one has in his mind’s eye a perfect image 

of the well-meaning but faint-hearted and vacillating old statesman. His de- 
scription of the character of Lincoln is an unique piece of word painting. 

Lincoln himself could not have done better, if heshad sat down among a party 

of old friends to describe the character of some peculiar individual whom he 

had known in his early days. The Doctor does full justice to the character of 

Lincoln, and impliedly pays a great tribute to the institutions of a°country 

which, from such a beginning, could produce such a man. He also takes in 

the humorous side of Lincoln’s character with a charming zest. 


BIGELOW ON ESTOPPEL.—A Treatise on the Law of Estoppel, and its Application in 
Practice. By MELVILLE M. BIGELOW, Ph. D. Harvard. Fifth Edition. Boston: Little, 
Brown and Company. 1890. Price, $6.00. 

The author in his preface to this edition says: ‘In the present edition the 
cases are brought down to the time of writing; a chapter on ‘ Negligence 
without Representation’ has been written; and considerable additions have 
been made throughout the book, as in regard to fraud touching judgments, es- 
toppel by misrepresentation, and estopped by waiver. Some changes in ar- 
rangement, by way of better method, have also been made; these, I hope, are 
final and sufficient.”” Four years ago, reviewing for this publication,’ somewhat 
in detail, the fourth edition of this work, we said: ‘‘ Mr. Bigelow’s work on Es- 
toppel, from the time of its first publication, has been the standard authority 
on this important topic of the law. * * * The original treatise was well 
and carefully written. It showed a thorough study of the whole subject. It 
was logical in arrangement. The decisions of the court were concisely stated, 
and conflicting doctrines were compared and discussed with ability. The author 
also knew how to write good English. More than this he had the gift of writ- 


1 20 Am. Law Rev. 771. 
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ing clearly. As we have elsewhere remarked, we regard a pure, clear style as 
the first requisite of authorship; even of legal authorship. A law book written 
in bad English, or in a confused, slipshod style, may be set down as bad all 
through. It will be slovenly and confused in thought and in arrangement, as 
well. Nooneshould ever touch sucha book. Although it is sometimes thought 
that lawyers do not very much regard the manner in which the law is stated in 
law books, provided only that it is stated, yet it would not be difficult to prove 
that the law books which have been the most popular with the profession, have 
been those that were well and clearly written. It would be easy to show that 
the quality of good style, with all that this implies, has been the quality that 
has more than anything else given these books their enduring authority and 
reputation.” 

In each successive edition of his book, Mr. Bigelow has not merely added the 
new decisions, but has thoroughly revised it throughout. 

This was true when written and is true now; and we repeat what we then 
wrote- because we like it, and everybody who read it then has forgotten it. 

The author dates his preface at All Souls Library, Oxford, where much of the 
work of preparing the edition was done “in the quiet of this retreat of Black- 
stone and many another worthy.”’ 


INSURANCE DIGEST, 1889. — Digest of Insurance Cases, embracing the Decisions of the Su- 
preme and Circuit Courts of the United States, of the Supreme and Appellate Courts of 
the various States and foreign countries, upon disputed points in fire, life, marine, acci- 
dent and assessment insurance, and affecting fraternal benefit orders. Reference to 
Annotated Insurance Cases in editorials in law journals on insurance cases. For the 
year ending October 31, 1889. By JoHN A. FINCH, of the Indianapolis Bar. Indianapo- 
lis: The Rough Notes Company, Publishers. 1889. pp. 192. 

This is a digest of cases relating to insurance matters, which have been re- 
ported during the past year in various law journals in advance of their appear- 
ance in the official reports. It is published by the Rough Notes Company, which 
publishes a periodical devoted to insurance interests containing a monthly 
digest of .nsurance cases. This digest is at the end of a year consolidated into 
a volume for permanent use. The present is the second annual volume. It 
contains a digest of three hundred and seventy-one cases, a table of which, with 
reference to the periodicals in which they are published, isannexed. The digest 
is arranged under the heads of Accident Insurance, Fire Insurance, Fraternal 
Benefit Orders, Life Insurance, Marine Insurance, and Miscellaneous. There 
is a full index to the subjects of the cases. This is rendered the more necessary 
because the method adopted in making the digest has been to refer to a case 
but once in the digest, giving under that reference all the points decided. This 
volume will be found convenient by attorneys and officers of insurance com- 
panies, who wish to be informed of the latest decisions on matters of insurance. 


Hicu oN INJUNCTIONS, THIRD EpItT1on.—A Treatise on the Law of Injunctions. By 

James L. HIGH. Third Edition. Chicago: Callaghan &Co. 1890. 

The first edition of this work appeared in 1873; the second in 1880; and 
now, after the further lapse of ten years, the third eddition appears. The 
learned author states that more than 1,400 cases upon the topics of which it 
treats have appeared since the publication of the second edition, and are em- 
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bodied in the present edition. He also states that, while the general plan and 
arrangement of the work remain unchanged, considerable modifications of for- 
mer statements have been rendered necessary, and more than two hundred 
pages have been added to the text. 

This work has given great satisfaction to the profession. It is incomparably 
the best work on the subject of injunctions. The conclusions of the courts are 
stated briefly and in a lawyer-like manner. The arrangement is excellent. The 
treatment leaves little, if anything, to be desired. 

It is to be regretted that this author had not devoted himself to the prepara- 
tion of similar treatises on other important titles of the law. He is, however, 
immersed, so to speak, in a large practice, chiefly on the equity side of the 
courts, which is far more lucrative than legal authorship. Indeed, he stands 
in the very front rank in the bar of Chicago, which isa very able bar. Ifhe 
does not further enrich our legal literature by new works, he at least brings to 
the revision of his old ones the practical results of a large and varied experience. 

This book is a faultless specimen of typography. It bears the imprint of 
David Atwood, of Madison, Wisconsin. The founder of this house, Gen. 
Atwood, has gone to his rest; but the house which bears his name remains one 
ofthe best printing houses in the country. This work and Anderson’s Law 
Dictionary, which was issued last year from the same press, are incomparable 
specimens of the printer’s craft. 


PERRY ON TRUSTS.—A Treatise on the Law of Trusts and Trustees. By JAIRUS WARE 
PERRY. Fourth Editien embodying relevant cases down to date. By FRANK PARSONS. 
In two volumes. Boston: Little, Brown and Company. 1889. Price, $12.00. 

This standard work, first published in 1871, has now reached its fourth edition. 
The third edition was published in 1882, after the author’s death. The present 
edition has been prepared by Frank Parsons, Esq., who has recently edited new 
editions of several leading treatises in the law, and has acquired a reputation 
for careful and thorough work as an editor. The whole number of cases now 
cited in this work is about fourteen thousand; of which about one thousand 
have been added by the present editor. He states in his preface that every case 
inserted in this edition has been carefully examined by the editor in person, 
and that it has been his effort throughout to put no work upon the book that 
would not be in keeping with its high character. The old section numbers 
have pot been disturbed. The editor declares that so perfect was the author’s 
work, — so orderly, symmetrical and exhaustive was it, —that the new cases 
have not called for a single new chapter, and for less than twenty-five new sec- 
tions. We quote with hearty approval this further statement from the editor’s 
preface in regard to the original work: ‘* Many times eminent judges in writ- 
ing their opinions have deemed it sufficient proof of a principle or rule they 
wished to make use of, simply to state it with a reference to Perry; and indeed 
few judges could hope to arrive at more correct conclusions or more convinc- 
ing proof of them than the clear, strong mind, and intense industry of the 
author enabled him to attain. The heart’s blood of his best manhood he poured 
into his study; many buried years bloom in this book, —it is the flower of a 
vigorous life.’’ 


The American lawyer can hardly ever want to refer to any other work on 
Trusts. 
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AMERICAN PROBATE REPORTS, VOL. VI.— The American Probate Reports: Containing 
Recent Cases of General Value Decided in the Courts of the Several States on Points of 
Probate Law, with Notes and References. By CHARLES FisK BEACH, JR., New York 
bar. Vol. VI. New York: Baker, Voorhis & Co. 1890. 

Many lawyers practice almost exclusively in the courts of probate, and con- 
cern themselves almost exclusively with professional matters arising in the 
settlement of estates of deceased persons. All the personal property in the 
country passes through the courts of probate, on an average, in about thirty- 
three years; and in the same period, on an average, all the real property changes 
title, by an insensible devolution, which, owing to the unimproved methods 
of the law, does not appear of record, except where it passes by will. The in- 
terest which centers in this branch of the law is so great as to justify separate 
treatises upon it, several of which have appeared in Engiand and in this coun- 
try. Itis sufficient to justify the publication of a series of judicial decisions 
relating to those general questions in probate law not depending upon the 
language of local and peculiar statutes. The volume before us contains many 


interesting and important cases, and these cases are enriched by the researches 
of the editor in the form of notes. 


JONES ON CORPORATE BONDS AND MORTGAGES.—A Treatise on the Law of Corporate 


Bonds and Mortgages; being the Second Edition of “ Railroad Securities,” Revised. By 
LEONARD A, JONES. Boston and New York: Houghton, Mifflin &Co. The Riverside 
Press, Cambridge. 1890. 


This is the second edition of Mr. Jones’ treatise on Railroad Securities, which 
appeared eleven years ago. Though living ata great distance from the Eighth 
Federal Circuit, and though probably having no personal acquaintance with the 
distinguished jurist, who, when his first edition was issued, held the office of 
judge of that circuit, — Hon. John F. Dillon, LL.D., yet the author recognized, 
as most American lawyers have done, the talents of that great lawyer and 
judge, and paid a graceful tribute to those talents in dedicating his work to 
him. 

The author had become peculiarly qualified for the treatment of this subject, 
by reason of having written a most acceptable treatise on the Law of Mort- 
gage of Real Property, prior to the time when his first edition of this work 
appeared. He has not been hasty in getting out a second edition of the present 
work, but has wisely allowed the period of eleven years to elapse since the first 
edition. During that time great changes have been made in the law relating to 
this subject, and many ideas, which were merely hinted at in the decisions of 
that day, have since become more or less developed and established as law. 

We regret to learn from the author’s preface that, to make room for the new 
matter which he has inserted in this edition, two chapters of the former edition 
have been wholly omitted from this,—namely, the chapter on ‘ Municipal 
Bonds in Aid of Railroads and Other Corporations,’ and the chapter on “ Liens 
Affecting the Priority of Railroad Mortgages.’”? The author gives, as his rea- 
son for omitting the chapter first named, that the topic therein discussed be- 
longs to the subject of municipal bonds rather than to that of corporate bonds 
and mortgages. We doubt whether he has not here paid too much deference to 
precision of classification, and whether those who have used the first edition of 
this work will readily get used to the omission, in this edition, of this chapter. 
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His reason for omitting the other chapter is, however, a better one, — namely, 
that he has transferred it to his treatise on liens, where it more properly be- 
longs. He also states that the statements, in the former edition of this work, 
of the statutory law, have been generally omitted in this, and that the statutes 
are merely referred to. He further states that many quotations from opinions, 
made in the former edition, have, in the present edition, been either omitted or 
transferred to the notes. This has been done in deference to the necessity of 
condensing the matter, so as to treat in a single volume a subject, the materials 
of which have increased, by the addition to his table of cases of about two- 
thirds as many cases as were cited in the original work. These additions and 
omissions have also rendered it necessary to number the sections of this edi- 
tion anew; but this will work no inconvenience, since this edition will neces- 
sarily be cited by the new name which it has assumed, which in itself will be 
sufficient to distinguish it from the old edition. The arrangement of chapters 
and titles adopted in the original edition remains, however, substantially un- 
changed in this, with the addition of some new subdivisions. 

The change in the title of the work, from “ Railroad Securities,’? which was 
the title of his first edition, to “Corporate Bonds and Mortgages,” is justified 
by the fact that, while a large proportion of the cases cited relate to railway 
bonds and mortgages, yet all cases relating to other corporate bonds and mort- 
gages have been sought for, cited, and commented upon with equal diligence, 
as the author assures us. This work is in fact a continuation of the author’s 
work on “ Mortgages of Real Property,” and applies the general principles of 
the law to all mortgages made by corporations. 

This writer, by a learning and diligence which are greatly to be commended, 
has built up a most valuable series of works on the American law of property. 
He has treated in succession of the law of Mortgages of Real Property; of the 
law of Mortgages of Personal Property; and of the law of Pledges, and of the 
law of Liens, Common Law, Statutory, Equitable, and Maritime. He has also 
given to the profession a valuable work on Forms in Conveyancing, drawn from 
the researches which became necessary in the preparation of the works above 
recited. His present work on ‘‘Corporate Bonds and Mortgages” is a worthy 
companion to the others. The profession are greatly indebted to him for these 
accurate and labor-saving works. They-.enjoy a high reputation. Perhaps the 
most flattering encomium which we have heard passed upon them has come from 
an unpretentious, though trustworthy source, — from the lips of the so-called 
“Jaw-book men.’’ The writer has heard several of the “traveling men” of the 
law-book houses say that it is very easy to sell Mr. Jones’ works. He has 
founded such a reputation that the profession are ready to believe that nothing 
which is not well done will be allowed to come from his pen. 

The imprint of the Riverside Press is a guaranty of excellent typographical 
work, and this work is up to the standard of the other well-printed books issued 
from that press. 

We take occasion to express here, because we happen to think of it, the re- 
gret that the American publishers keep up the habit of binding law books in 
sheepskin. Sheepskin is seldom used in England or on the Continent of Europe 
in book-binding. The American bar knows so little of the subject, that many of 
them entertain the delusion that it is the best material for the covers of a book. 

It is in fact almost the poorest. It is far inferior induration to common muslin, 
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and costs perhaps twice or three times as much. The sheepskin binding in the 
St. Louis Law Library,— an atmosphere filled with the sulphureous gases of coal 
smoke, and formerly of gas-lights, will not last more than six years, when the 
book is in steady use. The yellow calfskin, in which many books are bound, 
though more expensive, is not much better. The reason is that, inorder to give 
such skins the color of sheepskin, they are burned with an acid which destroys 
the tenacity of their fiber. The best material for binding law books designed 
for-long and constant use, is the white calfskin made with sumac, in which 
Grattan’s Virginia Reports and some of the early Pennsylvania Reports, are 
bound. Some of the latter Reports in that binding have stood the steady 
handling, which they have received in the St. Louis Law Library, for nearly fifty 
years, without breaking. The love of sheepskin, as a material for the covers of 
law books, is a striking illustration of the conservatism of the profession. A 
law book is many times better bound in white calfskin back and tips with cloth 
sides, than in full sheep; and yet most American lawyers would prefer the latter 
at the same price, — they know so little about it and have such a characteristic 
disposition to adhere to the old. 8. D. T. 


‘THE GENERAL DIGEST, VOL. [V.—General Digest of the Decisions of the Principal 
Courts of the United States. Reference to all Reports, Official and Unofficial, Pub- 
lished During the Year ending September, 1889. Annual —being Vol. IV. of the series. 


Prepared and published by the Lawyer’s Co-operative Publishing Co. Rochester, 
N. Y., 1889. 


We regret to be obliged to state the above title page does not tell the truth, 
in so far as it says that the work refers to all reports, official and unofficial, 
published during the year ending September, 1889. During that period there 


were published in Illinois several volumes of appellate reports, and in Missouri 
several volumes of ‘‘ Missouri Appeal Reports,’’ none of which are digested in 
this volume. Illinois is the fourth State, and Missouri the fifth State in popu- 
lation in the Union. The Appellate Courts of Illinois sustain a very important 
relation to the judicial system of that State. The Courts of Appeal of Missouri 
are courts of final jurisdiction, though the learned editors of this Digest prob- 
ably do not know the fact; and they do nearly two-thirds of the final appellate 
work of that State. The entire omission of the decisions of these courts» 
from a work which professes to be a general digest, and carries on its title 
page the statement above quoted, only leads the searcher to wonder what else 
has been omitted. The reports thus omitted are included in the two rival di- 
gests, —the Complete Digest, published in New York by the Digest Publishing 
Co., and the American Digest, published in St. Paul by the West Publishing 
Co. 

Aside from this, we have seen nothing in the present work which has not 
given us pleasure. A good thing to be said in its favor is that it undertakes to 
cover an entire judicial year in one volume, instead of dividing it into two 
volumes, as the Complete Digest does. One who uses the Complete Digest 
must, to cover the same period of time, make a double search, and this is a 
great point against it in comparison with its two competitors. Another thing 
which can be said in favor of this Digest is, that its paragraphs are fairly well 
drawn, — indeed, as well as would seem consistent with the high condensation 
necessary to get so much matter in a single volume. We believe that it will be 
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found entirely satisfactory in this respect. Another good feature is that it 
contains a table of cases criticised, without which no digest can be pronounced 
complete. It has the usual points of a good digest. In digest-making the 
Co-ops. must be granted to have been fairly successful. They have had the 
good sense to omit the blotching of bold-faced words scattered through the body 
of their text, which spotted the pages of their former Digests all over like 
the measles. They are struggling, like the other digest-makers, with the ques- 
tion of how to digest all of the decisions of the official and unofficial reports, 
which are published at different periods of time, without duplicating them. 
The Wests have mastered the difliculty as near as it can be done, —in a manner 
which we expect to explain to our readers in our next issue. 

The digest-makers are, of all book-makers, the rea] benefactors of the profes- 
sion. Their labor is the hardest drudgery, and they never get adequate pay for 
it. The lack of good digests, kept down to a recent date, is a great lack every- 
where. We know of cases where a court of last resort has departed entirely 
from its former rulings, and overruled itself without knowing it, in the hurry of 
its work, simply because there was no digest of its decisions brought down to 
aperiod which included the overruled cases. In Missouri we have had a judi- 
cial system for more than seventy years, and yet it is not settled in what man- 
ner a book account is to be proved in a judicial trial,—and this for the very 
reason above stated, as we could easily show. 


MECHEM ON PUBLIC OFFICES AND OFFICERS.—A Treatise on the Law of Public Offices 
and Officers. By FLOYD R. MECHEM, Author of “A Treatise on the Law of Agency.” 
Chicago: Callaghan & Company. 1890. 

This isa timely book on a subject on which a book was needed. Itis,so far as 
we know, the first attempt to treat in one work the leading questions relating to 
public offices and the duties and liabilities of public officers. It begins with ques- 
tions relating to the acquisition of public offices by appointment or election, and 
of course deals extensively with the questions of eligibility. It treats very consid- 
erably of the subject of contested elections. It follows with chapters relating to 
the acceptance of the office, to the qualification of the officer, that is, to his tak- 
ing the official oath and giving an official bond where a bond is required. It deals 
with the subject of the acts of de facto officers, and contains a short chapter on the 
validity of contracts relating to public offices, as affected by considerations of 
public policy. It then deals with the termination of the officer’s authority as 
affected by the expiration of his term of office, by his resignation of the office, 
by his acceptance of another office, by his abandonment of the office, by his 
death, removal or impeachment. It contains a useful chapter og the remedy by 
quo warranto against persons intruding into or usurping the functions of public 
offices. It deals generally with the authority of the office, and the manner of 
its execution. It then takes up and treats of the rights, duties and liapilities 
growing out of the incumbency of public offices, including herein topics too au- 
merous to state in detail. It ends with a title on the subject of proceedings by 
mandamus to public officers, injunctions against them, certiorari to review their 
proceedings, prohibitions against them, and criminal proceedings for misfeas- 
ance in office. This writer has already founded a favorable opinion for himself 
by his work on the law of agency. It is very seldom, in the rapid multiplication 
of law books, that a reviewer is able to say that a new book “fills a long felt 
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want; ’’ but we say this unhesitatingly of the present work. We welcome it as 
an able and comprehensive treatise on a subject which had not been previously 
treated collectively, and on which a work was very much needed. We have al- 
ready had occasion to use it in practical work, and have found it very satisfac- 
tory. It is well printed, and is published by a house who aim to put their 
imprint only on good and useful books. 


New Jeasey Equity REPORTS, VOL. 45.— Reports of Cases Decided in the Court of Chan- 
cery, the Prerogative Court, and on Appeal, in the Court of Errors and Appeals, of the 


State of New Jersey. JOHN H. STEWART, Reporter. Vol. XVIII. Trenton: W. 8S. Sharp 
Printing Co. 1890. : 


The judges in New Jersey are appointed by the Governor, and, though some 
of them are laymen, annexed to the court, in pursuance of a chaw-bacon colo. 
nial idea, to keep the lawyers of the court from running astray and perverting 
natural justice, or at least, in some way to hold creation together, the reports 
of those courts generally stand well. Mr. Stewart is a good reporter, and he 
appends to the decisions many valuable and: industrious notes. The W. §. 
Sharp Printing Company are good law printers — among the best in the coun- 
try —and they get these books up in good shape. The reporter ought to take 


his name and the number of his series off the back; it leads to confusion of cita- 
tion. 


HAWAIIAN REPORTS, VOL. IV. — Decisions at Chambers by Single Justices of the Supreme 
Court of the Hawaiian Islands: Admiralty, Criminal, Equity, Law, and Probate,— not 
Appealed from, and not hitherto Reported, — 1866-1889. Compiled by WILLIAM FOSTER. 
Honolulu: Printed by the Honolulu Gazette Co. 1889. 


This book looks like an ordinary volume of American Reports. It is fairly 
well printed, and it does not contain much worthy of special comment, except 
matters relating to the peculiar customary law of Hawaiian Islands. The de- 
cisions of English and American courts are generally cited by the judges, not- 
ably those of the Supreme Judicial Court of Massachusetts. The decisions 
of single judges do not, of course, rank as authority with decisions of courts 
of appeal; but in a country whose judicial materials are scarce, those decisions 
are valuable as precedents, and ought to be published. 

In Re Kelipio, an attorney was punished for obtaining a fee for work which 
he had neglected to perform. The punishment consisted in requiring him to 
refund the fee and to pay a fine of one dollar and costs; —a good example for 
some of his more civilized brethren. 

In Puhalahua v. Pederoza, the plaintiff hired a horse of the defendant to use 
in an express wagon. The defendant warranted the horse fit to drive in a 
milk wagon. The first time the plaintiff harnessed the horse to the express 
wagon, it kicked the wagon to pieces and broke the harness. It was held that 
there was no breach of warranty, since the warranty was that the horse 
was good for a milk wagon, and not for an express wagon. Whether this de- 
cision was horse sense or not, we submit to the judgment of our readers. 

In Rex v. Grieve, the defendant was prosecuted criminally for publishing an 
obscene programme of certain Hula dances in the Hawaiian language. He was 
the manager of the newspaper in which the programme was published; but he 
was not acquainted with the Hawaiian language, did not know the nature of the 
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matter, and considered it official because it bore the imprint of the royal arms, 
and was handed to him by an officer of the government. It was held that, as 
knowledge in such a case is of the essence of the crime, the defendant was 
not guilty of a criminal offense. 

We take pleasure in commending the reporter’s head-notes, which, in sev- 
eral instances where we have examined them, seem to be well drawn. 


AMERICAN STATE REPORTS, VOL. X.— The American State Reports, containing the Cases 
of General Value and Authority, subsequent to those contained in the “ American Deci- 
sions,” and the “‘ American Reports,” decided in the Courts of Last Resort of the 
several States. Selected, Reported and Annotated by A. C. FREEMAN and the Associ- 
ated Editors of the “ American Decisions.” Vol. X. SanFrancisco: Bancroft-Whitney 
Co. 1890. 

No one who has been accustomed to have this series of books within reach in 
a revolving book-case, can get into the habit of doing without them, if he has 
much professional work to do. The cases which they contain are well selected, 
though there is room for difference of opinion as to whether the selections are 
always the best. The notes are infinitely better than the notes of any series of 
reports of the same kind. The questions which arise in judicial and profes- 
sional work, which are not considered somewhere in this series of reports, 
either in the cases or in the notes, are exceedingly rare and novel. 

‘But we have something against thee,’’ as St. Paul wrote to the Ephesians. 
_ The promise that the head-notes would be improved, has only been partially ful- 
filled. They ought to be numbered, as cases are frequently cited to the courts 
by the number of the paragraph in the syllabus. The name of the volume and re- 
port, either in full or properly abbreviated, ought to run at the top of every other 
page, so that the searcher will not be obliged to turn the book over and look at 
the back whenever he has occasion to write down acitation of acase. We 
have called the attention of the reporters to the desirability of this improve- 
ment again and again, but they have all kept up their former stupidity, except 
the Wests of St. Paul,—for the reason, we suppose, that they did not invent 
the idea. The notes of this series, regarding itas connected with the Ameri- 
can Decisions, and not strictly with the American Reports, contain a great many 
needless duplications, excellent as those notes are. On many points the reader 
will find many notes; on some topics we will venture to say no less than twenty. 
All these should have been included in one thorough, compact and well con- 
structed note, and all references from other cases on the same subject should 
have been to that note. We do not wish to say more by way of criticism, lest 
we should be guilty of the ingratitude of grumbling too much with a work the 
value of which to the profession can scarcely be overestimated. 


LAWSON ON RIGHTS, REMEDIES AND PRACTICE, VOL. III.— Rights, Remediesand Practice, 
at Law, in Equity, and under the Codes. A Treatise on American Law in Civil Causes, 
with a Digest of Illustrative Cases. By JOHN D. Lawson. In Seven Volumes. Vol. III. 
San Francisco: Bancroft-Whitney Co. 1890. ; 


We gave a general description of Mr. Lawson’s great work in our previous 
issue! In the present volume, the second division of the work, relating to 
Personal Rights and Remedies, commences. [Ia this division are included the 
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titles, ‘‘Torts in General,” ‘“‘Torts in Domestic Relations,’ ‘* Conspiracy,” 
** Assault and Battery,”’ ‘False Arrest and Imprisonment,” ‘* Malicious Prose. 
cution,’’ “ Negligence,” and ‘ Slander and Libel.”’ 

The paging of the entire work is consecutive. On page 2383, the third divis- 
ion of the work, relating to Property Rights and Remedies, begins; and three 
titles of this division, namely, Personal Property in General, Animals, and 
Ships and Shipping, will be found in this volume. The learned author states in 
his preface that the remaining titles of this extensive division will be contained 
in the succeeding three volumes. 


RAPALJE ON CRIMINAL PROCEDURB.—A treatise on Criminal Procedure. By STEWART 
RAPALJE. San Francisco: Bancroft-Whitney Co. 1889. 


Stewart Rapalje has been the editor of the Criminal Law Magazine, and is 
well qualified, by reason of his editorial labors in that department of the law, to 
produce a work on this subject; and he seems to have produced a practical and 
useful work. It consists of a rather close digest of many judicial decisions in 
the conduct of acriminal prosecution, from the accusation and arrest to the 
final decision in a court of last resort. 

It is to be regretted that so useful a work is not better presented to the pro- 
fession. It is one of the well known “pony series.”?» These books are small 
duodecimos, printed in small type, with notes crowded together in still smaller 
type, and without tables of cases. They are not overly well printed, and are 
bound in “ skiver,” the poorest material for book-binding that has yet been in- 
vented by cheapest ofcheap-john ingenuity. There are lawyers who like such 
books, else these publishers would not issue them; and these are the sort of 
books for such lawyers to have. 


TOWNSHEND ON SLANDERAND LIBEL, FOURTH EDITION. — A Treatise on the Wrongs called 
Slander and Libel, and on the Remedy by Civil Action for those Wrongs; together with a 
Chapter on Malicious Prosecution. ByJOHN TOWNSHEND. Fourth Edition. New York: 
Baker, Voorhis & Co. 1890. 

Mr. Townshend, like Mr. High, of Chicago, is immersed in a large and suc- 
cessful law practice. He is one of the foremost men of the bar of New York 
City. He consented to revise this edition with great reluctance; but, having 
concluded to make the sacrifice by devoting to it time that might have been by 
him more profitably employed, he has made an honest endeavor to produce a re- 
sult creditable to himself and acceptable to the reader. He renders warm ac- 
knowledgment to Mr. John B. Clark, of the New York bar, whom he called to 
his assistance. The additions to the work are very extensive; they embrace 
considerable additions to the text and notes, and the citation of about eighteen 
hundred new cases. 

This has long been incomparably the best work on the subject for the Ameri- 
can practitioner. It leaves little, if anything, to be desired. The large type 
employed by the publishers, called by the printers pica, is grateful to the eye; 
but this excellent feature of the work is offseeby the crowded notes, which are 
printed “ solid,’’ as the printers say, — that is, without leads between the lines, 
so that they have a black appearance, and are not as easy and as pleasant to 
read as leaded matter, Otherwise the work is worthy of commendation. 
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FREEMAN ON VOID JUDICIAL SALES, THIRD EDITION.—Void Execution, Judicial and 
Probate Sales, and the Legal and Equitable Rights of Parchasers thereat, and the Con- 
stitutionality of Special Legislation Validating Void Sales,and Authorizing Involan- 
tary Sales in the Absence of Judicial Proceedings. Third Edition. Revised, Enlarged, 
and brought down to Date. By A. C. FREEMAN. St. Louis: Central Law Journal Co. 
1890, 

This little book was a happy hit. It was originally printed as an article in 
the Southern Law Review, when the writer of this notice was the editor of that 
publication. The publisher of the Southern Law Review was in the habit of 
reprinting the more valuable technical articles which appeared in that publica- 
tion, in the form of “‘ monographs,’’ so to speak. This he inadvertently did 
without the consent of the author —a circumstance which led to objections on 
his part which were finally healed up. The matter resulted in the revision of 
the paper, and in its publication by theepublisher of the Central Law Journal, 
some years back, when the present writer was a part owner of that periodical. 

Monographs on narrow subjects succeed indifferently as publishers’ ventures. 
Only two or three of them, with which the present writer has had any connec- 
tion, have ‘‘ panned out” well, so to speak. One of them was Judge Dillon’s 
little book on ‘* Removal of Causes from the State to the Federal Courts,” and 
this was another. Notwithstanding the large work of Rorer on Judicial Sales, 
the demand for this little book has steadily kept up. It has grown in size and 
inthe nnmber of cases cited, with each succeeding edition. It is, like the 
other works of this author, well stated and well put together. We take pleasure 
in adding that the present edition is well printed. 8. D. T. 
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